









entral Law Journal. 


ESTABLISHED JANUARY, 1874. 











Vou. 36 ST. LOUIS, MO., FEBRUARY 17, 1893. No. 7 


THE LEGAL PROFESSION WILL WELCOME — 


THE NEW EDITION 


OF 


Sutherland Damages. 


REVISED, SECTIONIZED AND ENLARGED 
BY 
The Author, J. G. SUTHERLAND and JOHN R. BERRYMAN. 


One of the Leading Law Periodicals of the United States, thus summarized and 
commended the first edition: 








“The rapid and expansive growth which the law of damage has undergone in the past few years, stimulated by 
“the new and diversified interests demanding protection, and new forms of injury, invoking redress, has induced 
“the learned author to prepare this treatise. 

“The first chapter is a general statement of the rightto damages, their legal quality and kinds, followed by 
“chapters on nominal damages; compensation, entirety of cause of action and damages; legal liquidation and 
“reduction; pecuniary representative of value; conventional liquidations and discharges; interest; exemplary 
“damages; and concludes with a chapter on pleading and procedure; and each chapter is subdivided into sections. 
“That much labor and patient research has been spent in the preparation of this treatise is abundantly evinced by 
“the citation in the volume before us of 8,640 cases from the courts of last resort of this country and of England. 

“One ofthe notable features of the work is the exhaustive section on recoupment and counterclaim. The 
“comprehensive and succinct rules governing this, in many of the States, unsettled subject, with a copious cita- 
“tion of authorities to sustain the position assumed, will, of itself, aside from the other subdivisions of the 
“treatise, win popularity with the profession. 

“The table of contents and index are very complete, and the typo and binder have performed their work well.’ 


But the profession already knows the value of Sutherland on Damages, which, 
on a subject on which there are other text-books of value, stand second to none in 
respect of fullness, or accuracy, or date, or arrangement, 


THE NEV “®ITION 
is in every particular a new edition. Tht  AteagyT Mb0n5 eases are embodied in 
it, and the text has been fully rewritten to accommuc: nqng ew matter. The old 
plates have been entirely discarded and the book has been resec. Though the num- 
her of pages is increased by 400, side paging enables those familiar with the first 
edition or having references to it to use this. The book is Sectionized, and the 
Table of Contents and Index are enlarged and made to accord with this better 
system. 


Vol. 1, Now Ready. Vols. 2 and 3, Ready Shortly. 


Three Volumes, Octavo, Law Sheep. $18.00. 


CALLAGHAN & COMPANY, 


CHICAGO, ILL. 
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_PAROL EVIDENCE SPECIALLY CONSIDERED. 


STONE S 


ON THE 


CONSTRUCTION OF CONTRACTS. 


By DWIGHT ARVEN JONES, of the New York Bar. 


Author of **NEGLIGENCE OF MUNICIPAL CORPORATIONS.” ete. 


wer Lhis work has been commended by many of the Best Lawyers— 
especially as to the treatment of the subject of PAROL EVIDENCE to vary 


a Written Contract. 


Mr. JONES’ NEW WORK IS DIVIDED INTO TWENTY-THREE CHAP- 


TERS, the titles of which are as follows: 


Nature and Scope of Construction. 

Who Construes the Contract. 

What Law Governs Construction. 

Law Governing Construction in Special Cases. 

The Admissibility and Effect of Parol Evidence 
as an aid in Construction. 

When Parol Evidence may Explain the Meaning 
of Words. 

Parol Evidence to Show Surrounding Circum- 
stances. 

When Parol Evidence of Usage may be Given. 

The Necessary Characteristics of a Valid Trade 
Usage. 


When Supplementary Parol Evidence is Admis- 
sible. 

Collateral Parol Contracts: Discussion of Par- 
ticular Authorities. 

Parol Evidence to Show Contract Conditional. 

When Parol Evidence is Contradictory. 

Limits Within Which Rule Excluding Parol 
Operates. 

Rules of Construction.—Words to be Interpreted 
in Ordinary Sense. 

The Consideration of the Whole Contract, 

Rules for Construing Ambiguoxs Contracts. 


SPECIAL RULES FOR PARTICULAR CONTRACTS. 


Rules for Construction of Warranties in Insur- 
ance Policies. 

Construction of Guaranties and Other Special 
Contracts. 


The Effect of Material and Immaterial Altera- 


tions in a Contract. 

Burden of Proof and Presumption as to Altera- 
tions. 

Alterations by a Stranger, and by Consent. 


The following are but specimens of many commendations of this work: 
Judge J. W. CHAMPLIN, of the Supreme Court of Michigan, says: 


**T have read with pleasure the work of Mr. Jones on the Construction of Commercial and ‘Trade 


Contracts. 


the principles underlying the decisions with perspicacity and great discrimination. 


cient aid to me in my judicial labors.” 


I find it a well written and conscientious treatise upon the subjects treated. 


It sets forth 
I find it an efli- 


Judge R. M. BENJAMIN, LL.D., Dean of Bloomington Law School, Ill., says: 
The work is a valuable one. The first to be consulted in my case involving a question as to the 
admissibility and effect of parol evidence as an aid in construction.” 
FREDERICK S. WAIT, Esq., the well-known legal author, says: 
‘-T consider Mr. Jones” book an admirable one. I have frequently consulted it. His treatment of 
the subject of Parol Evidence to Vary, a Written Contract, and all the complications relating to that 
vexed question, is very satisfactory.” 





JONES on the CONSTRUCTION of CONTRACTS, published several years 
sinee, is a handsome octavo volume, of some 600 pages. Price, $5.50, including 


delivery. 


BAKER, VOORHIS & CO., 


LAW BOOK PUBLISHERS, 


66 NASSAU STREET, NEW YORK. 
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The novel defense was interposed in a late 
New Jersey case—Wartman v. Swindel, which 
was an action of tort, that the act committed 
by defendant was by way of a joke. It seems 
that the defendant removed the lines from 
plaintiff’s horse, while the latter was tied toa 
hitching post, whereby the plaintiff was without 
the means of driving the horse. The defend- 
ant refused to return the lines upon demand, 
and thereupon plaintiff brought suit. Upon 
the trial below, when the plaintiff had rested 
his case, the trial judge said: ‘‘If the defend- 
ant will make a tender of these lines now, I 
will dismiss this case upon the grounds de 
minimis The lines being 
tendered the court dismissed the jury from 
further consideration of the case. This was 
held to be error by the supreme court, who 
thought that if the defendant relied upon the 
fact that he removed the lines by way of a 
joke, it was a question for the jury to decide 
whether the parties had been perpetrating 
practical jokes upon each other in such a way 
that the defendant had a right to believe 
that the plaintiff would accept this act as a 
joke. That question could not legally be 
taken from the jury,and settled by the court ; 
nor, in the judgment of the court was the 


, 


non curat lex.’ 


maxim de minimis non curat lex applicable 
to this case. In Seneca Road Co. v. Auburn 
& R. R. Co. (5 Hill, 175), Mr. Justice 
Cowen said this maxim is never applied to the 
positive and wrongful invasion of another’s 
property. The right to maintain an action 
fur the value of property, however small, of 
which the owner is wrongfully deprived, is 
never denied. A trespass upon lands is ac- 
tionable, although the damage to the owner 
is inappreciable. The celebrated Six Carpen- 
ter’s Case, reported in 8 Coke, 432, involved 
a trifling sum. But as the case in hand stood 
at the close of plaintiff’s testimony, the court 
were not prepared to say that a verdict for 
substantial damages would not have been 
justifiable. 





‘ 
The question whether an insolvent cgrpora- 
tion can make a preference has alway8 been, 
VoL. 36—No. 7. 





in this country more or less controverted, the 
courts dividing upon the point, though the 
weight of authority has been in the affirmative. 
United States Circuit Judge Caldwell has 
lately been called upon to render a decision 
upon the question,in the case of Gould v. Lit- 
tle Rock, M. R. & T. Ry. Co. It was there held 
that under the decisions of Arkansas and at 
common law an insolvent corporation may 
make preferences among its creditors in good 
faith, so long as its right to do so is not re- 
strained by statute. The cases holding a con- 
trary doctrine are said to be bottomed on the 
erroneous theory that the insolvency of a cor- 
poration in effect dissolves it, and makes the 
directors mere trustees to distribute its assets 
ratably among its creditors. As to this the 
court says that it is undoubtedly true that the 
property of a corporation is, in one sense, a 
trust fund for the payment of its debts; but 
this rule means nomore than that the property 
of a corporation cannot be distributed among 
its stockholders, or applied to any purpose for- 
eign to the legitimate business of the corpo- 
ration until its debts are paid. The rule, so 
far as it relates to the payment of debts, is 
satisfied whenever the property of a corpora- 
tion is applied to the payment of any of its 
hona fide debts. ‘The rule, as has been often 
pointed out, does not prevent a corporation, 
whether solvent or insolvent, from making 
preferences. among its creditors, and exercis- 
ing in good faith absolute dominion over its 
property in the conduct of its legitimate cor- 
porate business, so long as its right to do so 
is not restrained by statute or by judicial pro- 
ceedings. 

In Fogg v. Blair, 153 U. S. 534, 541, Mr. 
Justice Field, in delivering the opinion of the 
court,calls attention to the fact that the proper- 
tyjof a corporation is not atrust fund for cred- 
itors in any other sense than as above stated. 
Judge Caldwell also calls attention to the fact 
that the case of Rouse v. Bank, 46 Ohio St. 
493, which is cited in support of the proposi- 
tion that the property of an insolvent corpo- 
ration is a trust fund for its creditors in a 
sense that precludes the corporation from 
making preferences, applies the trust doctrine 
‘‘in a wider and more general sense than could 
be maintained upon general principles of 
equity jurisprudence,’’ which is the language 
of Mr. Justice Gray in Graham v. R. R. Co., 
102 U. S. 148. 
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A good many courts have from time to 
time inveighed against the rule of the com- 
mon law which allows a debtor to make pref- 
erences among his creditors but the rule is 
too firmly imbedded in our system of jurispru- 
dence to be overthrown by judicial decision 
and as Judge Caldwell expresses it ‘‘can no 
more be overthrown by the courts in its ap- 
plication to corporations than to individuals.’’ 








NOTES OF RECENT DECISIONS. 


ConsTITUTIONAL LAW—TipE LANps—LaAnps 
UNDER THE GREAT LAKES—RIPARIAN RIGHuTs. 
—The case of Illinois Cent. R. Co. v. State 
of Illinois, recently decided by the Supreme 
Court of the United States, is of such im- 
portance as to require more than the editorial 
notice which we gave in a recent issue. We 
regret that the extreme length of the opinion 
of the court rendered by Mr. Justice Field 
precludes its publication in full. The points 
decided stated at length were as follows: 

1. The common-law doctrine as to the dominion, 
sovereignty, and ownership of lands under tide waters 
on the borders of the sea applies equally to the lands 
beneath the navigable waters of the Great Lakes: and 
in this country such dominion, sovereignty, and own- 
ership belongs to the States, respectively, within 
whose borders such lands are situated, subject always 
to the right of congress to control the navigation so 
far as may be necessary for the regulation of foreign 
and interstate commerce. 

2. The title which a State holds to lands under tide 
waters bordering on the sea or under the navigable 
waters of the Great Lakes, lying within her limits, is 
different in character from the title of the State to 
lands intended for sale, or from that of the United 
States to public lands which are open to pre-emption 
and sale. Itisa title held in trust for the people of 
the State, that they may enjoy the navigation of the 
waters, carry on commerce over them, and have lib- 
erty of fishing therein, free from obstruction or inter- 
ference by private parties, and it is not within the 
legislative power of the State to abdicate this trust by 
a grant whereby itsurrenders its property and gen- 
eral control over the lands of an entire harbor,gbay, 
sea, or lake, though it may grant parcels thereof for 
the foundations of wharves, piers, docks, and other 
structures in aid of commerce, or parcels which, 
being occupied, do not substantially impair the pub- 
lic interest in the waters remaining. Mr. Justice 
Shiras, Mr. Justice Gray, and Mr. Justice Brown dis- 
senting. 

3. Act Ill. April 16, 1869, purporting to grant to the 
[llinois Central Railroad Company all the right and 
title of the State to the submerged lands constituting 
the bed of Lake Michigan, for one mile from the shore 
»pposite the company’s tracks and breakwater in the 
city of Chicago, to be held in perpetuity without 
vower to alienate the fee, was in excess of the legis- 
lative power ofthe State, and inoperative to affect, 
modify, or in any respect control the sovereignty and 
dominion of the State over such lands, or its owner- 





ship thereof, and was annulled by the repealing act of 
April 15, 1878, which was valid and. effective to that 
extent. Mr. Justice Shiras, Mr. Justice Gray, and Mr. 
Justice Brown dissenting. 

4. [he reclamation by the Illinois Central Railroad 
Company from the waters of Lake Michigan of a tract 
200 feet wide, extending along the front of the city of 
Chicago, and the construction of its tracks, crossings, 
guards, ete., and the erection of the breakwater on . 
the east thereof, and the necessary works for the pro- 
tection of the shore on the west, all as required by the 
ordinance under which it was permitted to enter the 
city, did not interfere with any useful freedom in the 
use of the waters of the lake for commerce,—foreign, 
interstate, or domestic,—or constitute such an en- 
croachment upon the domain of the State as to require 
the interposition of a court for their removal, or for 
any restraint in their use. 

5. The railroad company did not, however, acquire, 
by such reclamation, an absolute fee in the lands re- 
claimed, or any right of use, disposal, or control ex- 
cept for a right of way and for railroad purposes; nor 
did it thereby acquire any rights, as a riparian owner, 
to reclaim still further lands from the lake for its use, 
or for the construction of piers, docks, and wharves 
in furtherance of its business. 

6. In respeet to the lots lying north of Randolph 

street, in said city, and the lots in front of Michigan 
avenue, all bordering on the lake, and to which the 
company acquired the fee by purchase, it was vested 
with riparian rights, and thereby became entitled to 
fill up the shallow waters of the lake, and to construct 
piers, wharves, docks, and slips not extending beyond 
the point of navigability. 
7. The fee in the streets, alleys, commons, and pub- 
lic grounds, as exhibited on the maps of subdivision 
of fractional sections 10 and 15, lying on the lake front 
of Chicago, is vested in the city, together with the ri- 
parian rights appertaining thereto; and these rights 
were not divested by the fact that the Illinois Central 
Railroad occupied the lands underlying the immediate 
front, and filled them in for its right of way, under 
authority of a city ordinance; and the city still has the 
right to exercise such riparian rights, subject to the 
terms of the ordinance and to the authority of the 
State to prescribe the lines beyond which no structures 
may be extended, and also subject to such supervision 
and control as the United States may lawfully ex 
ercise. 


MonicieaLt Corrorations—Torts or Orri- 
ceErs.—In Ulrich y. City v. St. Louis, de- 
cided by the Supreme Court of Missouri, 
which was an action against a city for per- 
sonal injuries, it appeared that plaintiff had 
been committed to the workhouse in satis- 
faction of a fine imposed for violating one of 
defendant’s ordinances and that while at 
work he was kicked by a mule which the 
superintendent of the workhouse had ordered 
him to jharness whereby he received the 
injuries complained of. It was held that de- 
fendant was, not liable for such injuries 


though, the superintendent knew that the 
mule was vicious, since defendant in main- 
taining the workhouse and committing of- 
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fenders in satisfaction of fines imposed, was 
exercising its governmental functions. Black, 
J., dissented. Thomas, J., says quoting the 
language of Chief Justice Sherwood: 


“The rule of law is well settled in this State that a 
municipal corporation is not answerable in damages 
for the negligent acts of its officers in the excution of 
such powers as are conferred on the corporation or 
its officers for the public good. Murtaugh y. City of 
St. Louis, 44 Mo. 479; Hannon vy. St. Louis Co., 62 Mo. 
313; Armstrong y. City of Brunswick, 79 Mo. 319; 
Kiley v. City of Kansas, 87 Mo. 103; Carrington v. City 
of St. Louis, 89 Mo. 208,18. W. Rep. 240; Keating v. 
City of Kansas, 84 Mo. 415. See, also, section 965a, 2 
Dill. Mun. Corp. (4th ed.) The same author says: 
‘The police regulations of a city are not made and en- 
forced in the interest of the city in its corporate ca- 
pacity, but in the interest of the public. A city is not 
liable, therefore, for the acts of its officers in at- 
tempting to enforce such regulations (Calwell v. City 
of Boone, 51 Iowa, 687, 2 N. W. Rep. 614; Odell v. 
Schroeder, 58 Ill. 353; Ogg v. Lansing, 35 Iowa, 495; 
Prather vy. ‘Lexington, 13 B. Mon. 559; Elliot v. Phil- 
adelaphia, 75 Pa. St. 347; McKay v. Buffalo, 74 N. Y. 
619, carelessly wounding plaintiff), nor willit be liable 
by ratifying torts of police officers.’ Jd. § 975, p. 1197, 
notel. The city defendant, in conducting its work- 
house, canaot be regarded as doing so asa means of 
profit or private municipal gain or revenue. It is ob- 
vious beyond question that the workhouse in this case 
was erected and conducted for the public good, and 
imprisonment therein was only the legitimate ex- 
ercise of suitable police regulations, such as the city 
undoubtedly had the power to enact.’’ 

The principles announced and the conclusion 
reached in this opinion are sound and correct, and we 
approve both; but we will addafew additional ob- 
servations, because of some doubts that have been ex- 
pressed in relation thereto. Plaintiff’s attorneys have 
cited Moulton vy. Inhabitants of Scarborough, 71 Me. 
267; Neff v. Inhabitants, 148 Mass. 487, 20 N. E. Rep. 
111; Toledo v. Cone, 41 Ohio St. 149; and Lewis’ Adm’r 
v. City of Raleigh, 77 N. C. 229,—and insist that they 
are in conflict with the foregoing opinion and that 
they support the doctrine that a city or town is liable 
in damages for the negligence of its servants and of- 
ficers under circumstances similar in principle to the 
one in hand. In the Moulton Case the question arose 
on demurrer to plaintiff’s petition, which alleged that 
defendant, the town of Scarborough, owned a ram of 
vicious disposition, and accustomed to attack and butt 
persons, all of which was known to defendant, and 
which defendant carelessly and negligently allowed to 
run at large, to the danger of the citizens of the State, 
and that the ram went upon the premises where 
plaintiff was, and where she had a right to be, and in- 
jured her. We may infer from the opinion of the Su- 
preme Court of Maine in the case, though it nowhere so 
appears in the statement, that defendant owned and 
maintained a farm for the support of the poor, on 
which it raised cattle, horses, swine, and sheep. The 
court after stating that it is not, by statute,the duty of 
a town to own and carry on a farm on which to keep 
and support the poor, but that itmay lawfully do so if 
it see fit, says: “Ifit does so, itis not done in the 
performance of a public duty enjoined upon it by law 
but as a voluntary corporate act, * ° for all mat- 
ters connected with the management of the farm by 
its agents and servants for the properly keeping and 
restraining of all domestic animals kept by it by 





its authority, for purposes of profit, it undoubtedly 
rests under the same liability as persons.” 

In the Neff Case thetown of Wellesby owned a 
farm and maintained an almshouse thereon, and it 
was held liable for an injury caused to a third person 
by the negligence of its employees on such farm,on the 
ground that it carried on a business for its private 
benefit. The court, after laying down the general 
rule of non-liability of a town for the negligence of 
its agents and servants in the performance of a pub- 
lic duty imposed by law, says: “Whether this rule 
should be held to apply to the use of a farm for no 
other purpose than the support of paupers who are 
a charge upon the town itis unnecessary to decide; 
for the jury have found that paupers whose support 
was chargeable to another town, and to the common- 
wealth, were boarded for pay upon the defendant’s 
farm, and that persons employed to work on the high- 
way were also boarded there, and that horses were 
kept there principally for use in repairing the high- 
ways.” In the Cone Case an employee, while em- 
ployed in improving a vault in a cemetery owned by 
the City of Toledo, was injured by the negligence 
of the superintendent of such cemetery, whose orders 
and directions the employee was required to obey. 
The Supreme Court of Ohio held the city liable upon 
the ground that “the cemetery and vault were a 
source of benefit and advantage to the corporation, 
and involved the same responsibility for their unsafe 
and improper management which pecuniary and pro- 
prietary interests entail upon natural persons.” In 
the North Carolina case it was held that it was the 
duty ofa city, under the constitution and laws of that 
State, to provide prisons, to secure the health and 
comfort of those confined therein, and that a city is 
liable for injuries caused by noxious air in an un- 
ventilated guard-house, in which the injured party 
had been imprisoned by a policeman for the violation 
of a city ordinance. The supreme court of that State 
put its ruling upon the distinct ground that the act 
complained of was the city’s act, the guard-house, the 
violated ordinance, and the officer all being the city’s. 
The question is summarily disposed of without argu- 
ment or citation of authority. Whether that ruling 
can be sustained upon its peculiar facts we will not 
at this time undertake to say, but ifit isintended to an- 
nounce the doctrine that a municipality is liable in 
damages for the negligence of its officers in the per- 
formance of governmental functions delegated to it 
by the State, unless liability is created by statute, we 
think it is not only not in line with the reasoning and 
grounds of decision in the other cases above cited, but 
is also in conflict with the general current of author- 
ities, whether of adjudged cases or of text writers, 
and we can not give it our sanction. 

In Curran vy. Boston, 151 Mass. 505,24 N. E. Rep. 
781, plaintiff alleged that he was an inmate of the 
workhouse or house of industry belonging to the city 
of Boston having been convicted of the misdemeanor 
of not supporting his family, and having been legally 
sentenced to confinement there; that he was injured 
while engaged in unloading coal; that he was in the 
exercise of due care, and that the officers and servants 
employed in this institution were negligent; and he 
contended, as the plaintiff here contends, that the city 
was liable because it had embarked in an enterprise, 
partly commercial, from which it received a partial 
remuneration for its expenditures out of a special 
class inthe community, so that the entire expense of 
conducting the workhouse is not met by taxation. 
The lower court ruled that page could not main- 
tain his action, and on appeal to the Supreme Judicial 
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Court of Massachusetts this ruling was affirmed, the 
courtsaying: ‘By the statute anthorizing the erection 
and maintenance of a workhouse by a city, a mode of 
performing a strictly public duty is provided which 
cannot be of any peculiar advantage to the cities or 
towns utilizing them. No such case is presented as 
exists where a city acts as an agency to carry on an 
enterprise to some extent commercial in its character 
for the purpose of furnishing conveniences and benefits 
to such as choose to pay for them.” And again, as 
late as * pril, 1891, this same court, in Howard v. Wor- 
cestor, 27 N. E. Rep. 11, decided that “‘negligence in 
blasting rock for the construction of a school house, 
the work being purely for the benefit of the public, 
cannot create any liability against a city, unless by 
force of some statute;” the court distinguishing be- 
tween that case and cases where cities had been held 
liable “‘for injuries caused by or in the course ofcon- 
struction of roads and bridges, by blasting rocks, set- 
ting back water,” etc. In Brown’s Adm’r vy. Town of 
Guyandotte, 12S. E. Rep. 707, the Supreme Court of 
West Virginia held that ‘‘a town is not liable for dam- 
ages for the death of a person, caused by the burning 
of its jail while such person was confined therein by 
town authority,fora violation of its ordinances,though 
such fire was attributable to the wrongful act or negli- 
gence of the officers or agents of the town;” citing 
with approval the case of Murtaugh vy. St. Louis, 44 
Mo. 479, where our court held that a city is not liable 
to a non-paying patient at its hospital for injuries 
resulting from the negligence or misfeasance of 
the officers and servants of the institution. To 
the same effect in principle are Gillespie v. 
Lincoln (Neb.), 52 N. W. Rep. 811, and Dodge 
v. Granger (R. I.), 24 Atl. Rep. 100. See this 
case annotated in 35 Cent. L. J. 49. “To the 
extent local or special organizations exercise govern- 
mental powers they are, as it were, departments of 
State. As such, in the absence of any statute to the 
contrary, they have the privilege and immunity of the 
State. They partake of the Stute’s prerogative of sov- 
ereignty, in that they are exempt from private prose- 
cution for the consequence of their exercising or ne- 
glecting to exercise the governmental power they pos- 
sess. Tothe extent that they exercise such powers, 
their duties are regarded as due to the public, not to 
individuals. Their officers are not servants of the cor- 
poration, but of the ‘greater public,’ the State. No re- 
lation of agency existing between the corporation 
and its officers with respect to the discharge of these 
public, governmental duties, the corporation is not re- 
sponsible for the acts or omissions of its officers. 
This is nothing more than an application and proper 
extension of the rule that the State is not liable for the 
misfeasance of its officers.” 





Taxation — Lake TRANSPORTATION Com- 
PANY—PRINCIPAL OFFICE—PLACE OF ASSESS- 
mMENT.—In Milwaukee Steamship Co. v. City 
of Milwaukee, the Supreme Court of Wiscon- 
sin is called upon to decide the question as to 
what constitutes the location of the principal 
office of a corporation for the purpose of tax- 
ation. There a steamship company owning 


and employing vessels in business on the 
lakes had an office outside of the city of Mil- 
waukee, on which was a sign with its name 
thereon, and at which the annual election 





of officers was held. No other business 
was transacted at such office. The president 
and secretary of the company, as partners, 
did an insurance and transportation business 
in Milwaukee. The company’s books were 
kept at their office, and through it all the 
business and financial affairs of the company 
were transacted. It was held that the princi- 
pal office of the corporatign was in the city of 
Milwaukee, and its property was properly as- 
sessed for taxation therein. The court said: 


The recent case of Detroit Transp. Co. v. Board 
of Assessors of Detroit (Mich.), 51 N. W. Rep. 
978, is strongly in point with this case. In that case 
the property assessed was vessel property in the 
business of transportation onthe lakes. In the articles 
of association it was stated “‘that the office for the 
transaction of the business of said corporation shall 
be in the township of Hamtramck, in the county of 
Wayne, and State of Michigan.” The office in said 
township was at the residence of one Vorhees, a short 
distance out of the city of Detroit, and on one end of 
the stoop there was a small tin sign with the corpo- 
rate name on it. No business was ever done there 
except the election of directors and officers, as in this 
ease. After the enlargement of the corporate limits 
of Detroit, so as to include the residence of Vorhees, 
the company amended its articles and moved its sign 
and office to the house of one David Whitney in said 
township; but nothing else was ever done there by 
the company except such elections may have been 
held there. Allthe officers andagents of the company 
resided and did business in the city of Detroit; and 
the books of the company were kept there, and it re- 
ceives and pays out money there, and the general 
manager of the company has his office there. The 
Michigan statute provides that ‘‘all corporate property 
shall be assessed to the corporation as toa natural 
person in the name of the corporation. The place 
where its principal office in this State is situated shall 
be deemed its residence.”’ That statute does not dif- 
fer essentially from our own. The court held that the 
principal office of the company was in the city of 
Detroit for the purpose of assessment of its property. 
In that case all the authorities cited by the plaintiff’s 
counsel are reviewed and held inapplicable, except 
Union Steamboat Co. v. City of Buffalo, 82 N. Y. 351, 
and Pelton v. Transportation Co., 37 Ohio St. 450. In 
Transportation Co. v. Scheu, 19 N. Y. 408, and Starch 
Factory v. Dolloway, 21 N. Y. 449, cited in respond- 
ent’s brief, it was held that the articles of association 
fixing “the principal office or place for transacting the 
financial concerns of the company” were according to 
the statute, and therefore conclusive. And so it may 
be said of the two above-excepted cases also. In the 
first of said cases the language in the articles of as- 
sociation is slightly different from the statute, but the 
court held that it was not materially different, and 
therefore conclusive. In the last of said excepted 
cases the articles were authorized by the statute, and 
held conclusive of the question of the residence of the 
company for the purpose of taxation. If the articles 
of association of this company had stated that its 
“principal office or place of business’? was at said 
house inthe town of Lake, and the statute had pro- 
vided that the articles should contain the principal of- 
fice or place of business of the corporation, I am not 
prepared to intimate that it would be conclusive of 
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the question, notwithstanding the above authorities. 
It would seem to give toa corporation the power to 
fix conclusively the place of its principal office or 
place of business falsely, to evade taxation in the 
place where its principal office or place of business 
actually and really is, when no other taxpayer has 
such aright or power. The rule of taxation must be 
uniform in this State. But the question is not before 
us in this case, for our statute does not authorize the 
articles to contain the “principal office” of the com- 
pany, but only its “location.”” That word is not the 
same in language or meaning as the words ‘“‘princi- 
pal office or place of business.” If required to say 
what the word “location” here means, I would say 
it probably means that its name shall be localized, as 
in this case the‘‘Steamship Company” is made wrongly, 
by its location, the ‘Milwaukee Steamship Company.” 
By its location it is not a Milwaukee company, and 
perhaps ought to be called, according to its articles, 
“Town of Lake Steamship Company.” The words of 
the statute or their obvious equivalents should be used 
in' the articles, to have the effect to determine the 
place where the corporation isto be assessed on its 
property by force of the articles themselves against 
the real facts. There is nothing in this case to break 
the force of the overwhelming evidence that the 
principal office and place of business of this corpora- 
tion was within the Third ward of the city of Mil- 
waukee. 





LEGISLATIVE POWER TO AUTHORIZE 
THE ISSUE OF MUNICIPAL AID 
BONDS TO RAILWAY CORPORA- 
TIONS. 





I think that a majority of the authorities on 
this subject agree, that in the absence of ex- 
press power given by legislative act, to pledge 
the credit of a municipality to aid in the con- 
struction of a railroad company, that power 
does not exist. It is certainly so settled in 
the case of quasi municipal corporations, at 
least, such as township and school districts.! 


1 See with numerous other authorities, Hill v. Mem- 
phis, 184 U. S. 198; Young v. Clarendon Township, 
132 U.S. 340; Kelly v. Town of Milan, 127 U. S. 139; 
Claiborne Co. v. Brooks, 111 U. S. 400; Town of 
Coloma v. Eaves, 92 U. 8. 484; Town of South Ottawa, 
v. Perkins, 94 U. 8. 260; Weightman v. Clark, 103 U.S. 
256; Lewis v. Shreveport, 108 U. S. 282; Barnes v. 
Town of Lacon, 84 Ill. 461; Pitzman v. Freeburg, 92 
Ill. 211; Delaware County v. MeCluitock, 51 Ind. 325; 
Lafayette v. Cox, 5 Ind. 38; Williamson v. Keokuk, 44 
Iowa, 88; Hawkins v. Carrol Co., 50 Miss. 735; Reinman 
vy. Corington, ete. Ry. Co., 7 Neb. 310; New Orleans, 
ete. Ry. Co. v. Dunn, 51 Ala. 128; Lafayette, 
etc. Ry. Co. v. Geiger, 34 Ind. 185; Pa. Ry. Co. 
v. Philadelphia, 47 Pa. St. 189; Pa. R. R. Co. v. Canaj 
Comr’s, 21 Pa. 9; Fisk v. Kenosha, 26 Wis. 23; Peo- 
ple v Supervisors of Blockman, 14 Mich. 336, 338; 
Cooper vy. Alden, Hana, Ch. (Mich.) 86; Stetson v. 
Kempton, 13 Mass. 271, 278; People v. Albany, 11 
Wend. 544; St. Joseph Tp. v. Rogers, 16 Wall. U.S. 
644; Kennicott v. Wayne Co. Jd. 463; Pendleton Co. v. 
Amy, 13 Jd. 299; and those authorities which assert 


that towns may exercise such power seem to base the 





In a discussion of this subject we shall find 
deep down, forming the bed-rock of the prin- 
ciple involved, the question of the right of 
taxation for other purposes than such as are 
demanded by public necessity and public 
weal. It has been claimed that this power of 
taxation is not, and from its very nature can- 
not be, controlled by precise and accurate 
rules which shall decide in all cases those 
particular purposes for which money shall or 
may be raised by imposing a tax on the peo- 
ple. That a broad and .uncontrollable dis- 
cretion is necessarily vested in the legislative 
body of the government. It must be con- 
ceded, however, that there is a limit to this 
power which may not appear in express words 
in any constitutional provision, but exists ix 
the subject itself, which attend its exercise 
in all cases, and which is perfectly inflexible 
and absolute. Thére is no doubt that the 
legislature may determine for what purposes 
taxes may be paid, and what districts and 
what persons and what property shall bear 
the burden, since this power is inherent in 
the constitutional authority conveyed to such 
legislative body and springing from the fed- 
eral constitution itself. It is also true that 
in defining this power words are sometimes 
employed by the courts which go to show 
an absolute, unlimited discretion, such as 
might be found existing within some sporadic 
growth of government when the people met 
with no such restraint as a constitution. Al- 
though it could not be urged against these 
propositions of legislative power that they are 
positively objectionable, yet when we touch 
upon a principle like that of constitutional 
authority we cannot be too precise or careful. 
Judge Cooley in giving bis opinion in the case 
of The People ex re/. The Detroit and Howell 
Railroad Company v. The Township Board 
of Salem,’ says, ‘‘that in order that the bur- 
den impused by the legislature under the 
exercise of the power of taxation may be 
valid the following requisites must appear :’’ 
‘*It must be imposed for a public and not for 
a mere private purpose. Taxation is a mode 
of raising revenue for public purposes only, 
and as is said in some of the cases, when it is 


right entirely on special enabling statutes. Bridge- 
port v. H. R. Ry. Co., 15 Conn. 501; Claiborne Co. vy. 
Brooks, 111 U. 8S. 400; Hill v. Memphis, 134 U.S. 198; 
Young v. Clarendon, Tp. 1382 U. 8. 340; Kelly v. Town 
of Milan, 127 U.S. 139. 

2 20 Mich, 452. 
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prostituted to objects in no way connected 
with the public interests or welfare, it ceases 
to be taxation and becomes plunder, citing 
Sharpless v. Mayor, etc., 21 Pa. St. 168; 
Grim v. Weisenberg School Dist., 57 Pa. 
St. 445; Broadhead vy. Milwaukee, 19 Wis. 
652.’’ The tax must be laid a cording to 
some rule of apportionment ; not arbitrarily or 
by caprice, but so that the burden may be 
made to fall with something like impartiality 
upon the persons or property upon which it 
justly and equitably should rest. A State 
burden is not to be imposed upon any terri- 
tory smaller than the whole State, or greater, 
nor a county burden upon any territory 
smaller or greater than the county. Equality 
in the imposition of the burden is of the very 
essence of the power itself and though abso- 
lute equality, and absolute justice are rever 
attainable, the adoption ef some rule tending 
to that end is indispensable, citing Meeks vy. 
Milwaukee, 10 Wis. 258; Ryersyn v. Utley, 
16 Mich. 269; Merrick v. Amherst, 12 Allen, 
504. 

‘‘As a corollary from the proceeding, if the 
tax is imposed upon one of the municipal sub- 
divisions of the State only, the purpose must 
not be a public purpose only, as regards the 
people of that subdivision, but it must also be 
local, that is to say, the people of that munic- 
ipality must have a special and peculiar in- 
terest in the object to be accomplished, which 
will make it just, proper and equitable that 
they should bear the burden, rather than the 
State at large, or any non-considerable por- 
tion the of State. Citing Wells v. Weston, 
22 Mo. 384; Covington v. Southgate, 15 B. 
Munroe, 491; Morford v. Unger, 8 Iowa, 
$2.”’ 

We shall notice in this discussion, that the 
question whether or not the purpose to be ac- 
complished by the legislative act is a public 
or private purpose, is the measure of merit or 
demerit, so far at least as the discussion of 
this question by Mr. Justice Cooley in the 
above cited case is concerned. And truly 
here is the rock which divides the waters. 
This word public is not to be used in any nar- 
row sense. A broad view of the State’s inter- 
est should be taken by the legislature thereof. 
Necessity alone is not the gauge by which is 
to be measured the authority of the State in 
this direction. A wise statemanship must 


look beyond a narrow-minded policy of re- 





ducing the expenditures to what is barely 
needed to meet its running expenses. It 
should embrace the purpose of providing for 
general well being of its society, and to ad- 
vance the present and future prosperity and 
happiness of its people. Merely to erect 
public buildings, to compensate public offi- 
cers, and to discharge the public debt, are 
not the only legitimate channels through 
which the public funds may flow. It seems 
also to have been the practice that when, the 
object of taxation was one of general interest 
to all parts of the State, it must be legal action 
on the part of the State to apportion the sum to 
be collected to the different counties and towns, 
and to require such countries and towns 
to provide for this tax by local action. This is 
the general system prevailing in this country, 
and it seems to be the purpose to thus leave 
with the local authorities the largest possible 
liberty of action in this respect, consistent 
with good order and government. 

But in case of granting aid to a railway 
company through this legislative authority, 
delegated to any certain local portion of said 
State, the object sought seems to come into 
direct conflict with its constitutional author- 
ity. The object inthis case is to create a 
demand which becomes a burden upon a por- 
tion of the State only. Because of a claimed 
local advantage to be derived a municipality 
is to be taxed to aid a local private corpora- 
tion, which is to be the means of affording 
some peculiar local advantage, which does 
not extend to the State at large or any other 
considerable portion of the State. The rail- 
way company is a purely private concern. 
The public have nothing to do with its local 
or general management. It is simply ame- 
nable to the law for any breach thereof as any 
other private corporation with exceptions or 
regulations peculiar to this kind of a corpo- 
ration. The first consideration in resorting 
to a tax for aiding this kind of a corporation 
is that it is to benefit a private concern. It 
seems to be well settled law that to render 
valid this kind of taxation, that is, pledging the 
credit of the municipality or by way of bonds, 
the payment of which are to be provided for 
by assessing the taxable property thereof, the 
purpose must be a public one.* In the case 


3 Cooley on Taxation ch. 4; Jenkins v. Andover, 
103 Mass. 94; Lowell vy. Boston, 111 Mass. 454; Allen v. 
Jay, 60 Me. 124; In re Mayor, etc. New York, 11 John 
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of Perry v. Keene,* the rule seems to be that» 
in determining whether or not* a purpose is 
such as to authorize legislation to provide for 
the levying and collection of a tax, the ques- 
tion to be most considered is that of public 
policy and political economy. Using the 
language of the Court in that case ‘‘it is es- 
sentially a conclusion of fact and public pol- 
icy. The result of an inquiry into the indi- 
vidual necessities of every member of the 
community, which in the aggregate shows the 
character and urgency of the public need, and 
the likelihood that these necessities will be 
supplied without the interference of the 
State.’’ 

If the legitimate result of the reasoning of 
the court in this case is, that whatever the 
legislature may deem for the public good is a 
public purpose,then we would claim this to be 
too broad a construction of constitutional 
power vested in the legislature, and we could 
not agree with the conclusions of the court in 
that case. Referring again to the case of Peo- 
ple v. Salem,° we find in the opinion of Mr. 
Justice Cooley this language: ‘‘A railroad, 
however, itis said, is a public highway and 
as such its construction is a public purpose, 
which may be accomplished through the in- 
strumentality of the public or sovereign 
power of eminent domain, even when indi- 
viduals and not the State are to own and 
control it. This argument is supposed to 
possess great force, and it therefore becomes 
our duty to examine it with great care. It is 
true that a railroad in the hands of a private 
corporation is often spoken of as a public 
highway, and that it has been recognized as 
so far a public object as to justify the ap- 
propriation of private property for its con- 
struction; but this fact does not conclusively 
determine the right to employ taxation in aid 
of the road in a like case. Reasoning by anal- 
ogy from one of the sovereign powers of the 
government to another is exceedingly liable 
to deceive and mislead. An object may be 
public in one sense and for one purpose, 
when in general sense and for other pur- 


son (N. Y.), 77; Camden vy. Allen,26 N. J. Law 398; 
Sharpless v. Mayor, ete. Phil. 21 Pa. St. 147; Hanson 
v. Vernon, 27 Iowa, 28, 47; Sweet v. Hulbert, 51 Bar- 
bour (N. Y.), 316; Curtis v. Whipple, 58 Wis. 350; 
Whiting v. Fond du Lac R. Co., 24 Wis. 167; Loan 
Ass’n v. Topeka, 20 Wall. (U. S.) 655, 

4 56N. H. 514. 

5 20 Mich. 





poses it would be idle and misleading to ap- 
ply the same term.”’ 

The opinion holding unconstitutional an 
act of the legislature of this character, in dis- 
cussion in the case above referred to, called 
forth a most elaborate opinion from Judge 
Cooley, and notwithstanding the decision of 
the Supreme Court of the U.S. in the case of 
Pine Grove Township v. Talcott.® in which 
an adverse opinon was held to be the ’ecision 
of the majority of the court in the case of Peo- 
ple v. Salem, in which this legislative power 
is claimed to be unconstitutional, the opinion 
of Judge Cooley is the law of the State, and 
is again reiterated in the case of People v. 
State Treasurer.’ In this case the applica- 
cation was in the name of the people upon 
the relation of the municipality of Bay City 
for a mandamus to compel the State treasurer 
to deliver the bonds of said municipality with 
into the hands of the proper authorities of 
said Bay City, the bonds having been is- 
sued and deposited in the office of respondent. 
pursuant to an act of said legislature entitled, 
‘tan act to enable any township, city or vil- 
lage to pledge its aid by loan or donation to 
any railroad company chartered or organizea 
under and by virtue of the laws of the State 
of Michigan in the construction of its road.’’® 
In the above case Mr. Justice Cooley again 
gives the opinion of the court and says: ‘‘In 
the case of the People v. The Township 
Board of Salem, 20 Mich. 452, this court de- 
cided that the municipal corporations of this 
State had no authority in return for, or upon 
the basis of the incidental benefits anticipated, 
to exercise the power of taxation in aid of 
private corporations, building or proposing to 
build railroads to be owned and controlled by 
their corporators; and that bonds issued by 
way of such aid, being incipient steps leading 
to taxation, were therefore unauthorized. We 
held, moreover, that the taxing power of the 
State had certain definite limits, one of which 
was that the tax must be for a public pur- 
pose; and that within the meaning of these 
words, as employed to measure the authority 
of the State to demand and enforce the con- 
tributors of its citizens, a railroad in the 
hands of a private corporation was no more a 


6 19 Wall. (U. S.) 566. 

7 23 Mich. 499 and also in Thomas v. 
8 27 Mich. 320. 

% Sess. Laws 1869 p. 89. 
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public purpose than a manufactory, a news- 
paper establishment, or any other means for 
the carrying on by individuals of a business 
which, while private in its nature, neverthe- 
less supplied a public need. Our conclusion, 
therefore, was, that the legislature could 
neither compel the taxation of municipalities 
in aid of railroad companies, nor could it em- 
power them in order to give such aid to tax 
themselves, or to contract indebtedness which 
must be paid by taxation. . 

The case mentioned was argued with signal 
ability, and no legal controversy ever passed 
upon by the judicial tribunals of the State re- 
ceived amore patient and deliberative hearing 
or examination. The conclusion reached by 
the majority of the court was one which 
struck at the root of all the legislation of 
which the act in question was an instance. 
We find no warranty for it in the constitu- 
tion.’ And the voting by the citizens of a 
municipality in favor of issuing these aid 
bonds does not make the legislation any the 
less objectionable." The federal courts have 
held, in reviewing some Michigan cases, 
that statutes authorizing municipal aid to 
railroads are constitutional. And _ those 
courts have permitted recovery upon bonds 
issued prior to the decision of the Michigan 
Supreme Court in the case of People v. 
Salem.” This question seems to have been 
the subject of discussion in the courts of most 
States of the Union, and in most of them the 
courts have sustained the constitutionality of 
such act.” We notice that Michigan and 


W Art. 6 See. 32 Mich. 

11 23 Mich. supra. 

2 Pine Grove v. Talcott, 19 Wall. (U. S.) 666; Tay- 
lor v. Ypsilanti, 105 U. S. 60; New Buffalo v. Cam- 
bria Iron Co., 105 U. S. 73. 

13 Stein v. Mayor, etc. of Mobile, 24 Ala. 591; 
Wetumpka v. Winter, 29 Ala. 651; Gibbon v. Mobile & 
G. N. Ry. Co., 36 Ala. 410; Selma, ete. R. Co. (ex parte) 
45 Ala. 696; Opdike v. Daniel, 59 Ala, 211; Bridgeport 
v. The Housatonic Ry. Co., 15 Conn. 475; Pattison v. 
Yuba, 13 Cal. 175; Winn v. Macon, 21 Ga. 675; Towers 
v. Inferior Ct. Dougherty Co., 23 Ga. 275; Prettyman vy. 
Supervisors, 19 Ill. 406; Robertson v. Rockford, 21 Ill. 
451; Johnson y. Stark, 24 Ill. 75; Perkins v. Lewis, 24 
Ill. 208; Butler v. Dunham, 27 Ill. 474; Chicago, ete. 
Ry. Co. v. Smith, 61 Ill. 268; Quincey, ete. R. Co. v. 
Morris, 84 Ill. 410. But not in school districts: People 
v. Trustees of Schools, 78 Ill. 136; Aurora vy. West, 9 
Ind. 74; Petty v. Myers, 49 Ind. 1; St. Joseph, ete. R. 
Co. vy. Buchanan Co. Ct., 39 Mo. 485; State v. Lynn Co. 
Ct., 44 Mo. 504; Augusta Bank v. Augusta, 49 Me. 507; 
Perry v. Keene, 56 U. S. 514; Grant v. Courter, 24 
Barb. 232; Benson v. Mayor, etc., 24 Jd. 248; Bank of 
Rome y. Rome, 18 N. Y. 38; People v. Mitchell, 35 N. 
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Iowa bear the banner of opposition to this 
doctrine. But-in Iowa the decisions seem to 
be more in conflict with each other. The 
constitution of Lowa provides that the credit 
of the State shall not in any manner be given, 
loaned to, or in aid of, any individual associa- 
tion or corporation, and that the State shall 
not become a stockholder in any corporation, 
nor shall it assume to pay any debt or liabil- 
ity of any corporation, unless incurred in 
time of war for the benefit of the State. 
There seems to have been a sharp contest 
over this question in this State. The earlier 
cases under the Code of 1851 were in form of 
the constitutionality of this right. But in 
1859 these decisions were overruled by 
Stokes v. Scott Co.,” and this authority was 
then denied. By the laws of 1860, ch. 48, p. 
51, these corporations were authorized to aid 
in the construction of railroads, or to use 
their credit in aid of such companies. The 
supreme court held this act unconstitutional. 
In 1870, the same law with some changes was 
re-enacted, and the supreme court in Stewart 
v. Polk Co., 30 Iowa, 9, upheld the legis- 
lative power, thus overruling their de- 
cisions against the constitutionality of this 
kind of legislation. This case was followed 
by the court down to the case of Renwick v. 
Davenport.’ In that case Justice Beck, in 
a dissenting opinion says, that the case of 
Stewart v. Polk Co. rests entirely upon prec- 
edent, and the question has never been de- 
termined upon principle in that State. In 
the State of Wisconsin this question has re- 
ceived a good deal of attention and the de- 
cisions of the court have not always been 
uniform thereon. The earlier cases seems to 
have recognized the right in the legislature 
to authorize taxation for such purposes.” 


Y. 551; In re Townsend, 39 N. Y. 173; Williams v. 
Duanesburg, 66 N. Y. 129; Maddox v. Graham, 2 Met. 
( Ky.) 56; New Orleans v. Graihle, 9 La. Ann. 561; Com- 
monwealth v. McWilliams, 11 Pa. 61; Sharpless v. 
Philadelphia, 21 Pa. St. 147; Com. v. Pittsburg, 41 Pa. 
St. 278; Cincinnati, ete. R. Co. v. Com’rs Clinton Co., 
1 Ohio St. 77; Griffith v. Crawford Co., 20 Ohio 609; 
Walker vy. Cincinnati, 21 Ohio St. 14. 

14 Art. 7 Sec. 1 Art. 8 Sec. 3 Const. Iowa, 1857. There 
seems to have been a sharp contest over this question 
in this State. The earlier cases under the Code of 


1851 were in form of the constitutionality of this right, 
But in 1859 these decisions were overruled by Stokes 
v. Scott Co. 

15 10 Iowa, 166. 

16 47 Iowa, 511. 

¥ Clark v. Janesville, 10 Wis. 136; Bushnell v. 
Beloit, 10 Wis. 195. 
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But since then the court seems to have taken 
a different view of this question.'* The weight 
of authority seems to be in favor of the con- 
stitutionality of such legislation. 
Percy Epwarps. 
Owosso, Michigan. 


18 Broadhead v. Milwaukee, 19 Wis. 652. 








SALE FOR CASH — WAIVER—PASSING TITLE. 





NEAL V. BOGGAN. 





Supreme Court of Alabama, November 22, 1892. 


Where one of the conditions of a contract of sale was 
part payment in cash,and the goods were shipped, with 
a bill of the amount due, stating the terms of the sale, 
but no other demand was made for payment, and the 
purchasers asked a little time to make the cash payment, 
which the shipper, after a delay of 16 days granted, 
such facts were held to be a waiver of the cash pay- 
ment,and the title passed to the purchasers although a 
few days later they made a general assignment for the 
benefit of creditors. 


The undisputed facts in the case are that appel- 
lants, who are plaintiffs in the court below, were 
wholesale merchants in the city of Boston, Mass., 
engaged in the cloth business, and that in the 
month of July, 1888, the firm of Burns & Lotich 
were comtemplating doing merchant tailoring 
business in the city of Birmingham, Ala., and 
that Burns and Lotich, in said month of July, 
1888, were both in the city of Cincinnati, Ohio, 
and called upon the drummer or traveling sales- 
man of plaintiffs, and agreed to purchase a bill 
of goods from plaintiffs’ house upon the following 
terms: Two-thirds cash, less 7 per cent. dis- 
count; the remaining one-third 6 per cent. off 30 
days. or 5 per cent. off 60 days, or 4 months net. 
That plaintiffs shipped to Burns and Lotich, in 
three several shipments the goods mentioned in 
the complaint, the first shipment being made on 
September 4, 1888, the second on September 18, 
1888, and the third on October 5, 1888. That, at 
the time of the shipment, plaintiffs made demand 
of payment by sending bills of goods shipped, 
each bill containing a statementof the terms of 
sale. That on the 10th of October, 1888, Burns and 
Lotich wrote to Messrs. Neal, Morse & Co. that 
they were unable to make the cash payments, but 
stated that Messrs. Kearney & O’Conner, respon- 
sible men of means, would indorse any paper for 
them until they could secure the money they 
agreed to advance them. Messrs. Neal, Morse 
«& Co. replied on October 25, 1888, acknowledging 
receipt of the letter of October 10th, and stating 
that they were willing to assist Burns and Lotich 
by accepting three notes endorsed by Kearney & 
O’Conner. Burns & Lotich did not reply to this 
letter, or send them the notes indorsed by 
Kearney & O’Conner. On the 7th of November, 
1888, Burns & Lotich made a general assignment 





to T. J. Boggan, defendant in the court below, 
and appellee in this court, whe immediately teok 
possession of the store and goods of said Burns & 
Lotich. On the 2lst of November, 1888, suit was 
instituted by plaintiffs against said T. J. Boggan 
for the goods described in said complaint. There 
was conflict in the testimony as to a demand 
having been made by plaintiffs on Boggan for the 
goods before the suit was instituted, the witness 
for plaintiff testifying positively as to demand 
having been made several times, and Boggan 
testifying that no demand was ever made upon 
him for said goods, but stated on cross-examina- 
tion that demand for said goods was made on him 
when the sheriff, on the 21st of November, came 
around to seize them under the detinue writ is- 
sued in this cause. The court, sitting without a 
jury, found for defendant. 


MCCLELLAN, J.: Where personalty is sold for 
cash on delivery, or to be partly paid in money 
on delivery, or to be paid for in whole or in part 
with promissory notes, and fhe like, on delivery, 
the payment stipulated for is a condition prece- 
dent to the passing of title into the buyer, and, 
unless itis complied with, the seller may reclaim 
the property. 1 Benj. Sales (Rev. Ed.), §§ 335- 
350; Shines v. Steiner, 76 Ala. 458; Harmon v. 
Goetter, 87 Ala. 325, 6 South. Rep. 93. But even 
in such case, if delivery is made to the pur- 
chaser without presently demanding the payment 
thereon required by the contract, the condition 
precedent is waived and the title passes. 1 Benj. 
Sales,§§ 351-356; Blackshear v. Burke, 74 Ala. 239. 
Thus,in Leedom v. Philips, 1 Yeates, 527, the 
seller of a lot of sugar for cash on delivery left it 
in front of the buyer’s store in his absence. On 
the same day the buyer sold it, and two days later, 
failed. It was ruled in replevin by the seller 
against the subpurchaser that the condition had 
been waived, and title had passed to the buyer. 
The court said: ‘If one sells goods for cash, and 
the vendee takes them away without payment of 
the money, the vendor should immediately re- 
claim them by pursuing the party.’’ Soin Bowen 
v. Burk, 13 Pa. St. 146, it is said: ‘**By an unquali- 
fied delivery, notwithstanding a cash sale, the 
seller relinquishes the advantage of possession, 
and trusts to his action on the contract.’ In 
Mackaness v. Long, 85 Pa. St. 158, it is said: 
‘*Although the terms of a sale be cash,subsequent 
delivery without payment passes the property to 
the vendee, not only as against the rest of man- 
kind but against the vendor himself. If the ven- 
dee takes the goods away without payment, the 
vendor should immediately reclaim them by pur- 
suing the party and retaking them, and this may 
be done, when necessary, even by force. The 
right of reclamation, after delivery, exists only in 
case of fraud or deceitin the purchase, or in pro- 
curing the possession.”’ And so on a sale of sugar 
to be paid for at delivery by notes with certain 
indorsera there was delivery without presently 
requiring the execution of the notes. The sugar 
was attached at the suit of a creditor of the buyer, 
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and replevied by the seller. The jury found for 
plaintiff, but the court, assuming that the sale 
was conditional, set the verdict aside, on the 
ground that the condition had been waived, say- 
ing: ‘*Weare of opinion that the verdict is against 
the evidence, for there is nothing in the case 
from which an intention to hold on, upon the 
condition, can be inferred; no declaration at the 
time, which, though not necessary, is important; 
and no call for security untilit was forgotten or 
abandoned, and perhaps never would have been 
recurred to if the goods had not been attached.”’ 
Smith v. Dennie, 6 Pick. 262. Following this 
ease, it was declared in Smith v. Lynes, 5 N. Y. 
41, that, ‘* where there is a condition precedent 
attached to a contract for sale and delivery, 
the title does not vest in the vendee on delivery 
until he performs the condition, or the seller 
waives it. Anabsolute and unconditional delivery 
is regarded as a waiver of the condition.’”? And 
to the same effect are the following casés, collated 
in Benjamin on Sales: Husted v. Ingraham, 75 
N.Y. 251; Parker v. Baxter. 86 N. Y. 586; War- 
der, Mitchell & Co. v. Hoover, 51 Iowa, 491, 1 N. 
W. Rep. 795; Haskins v. Warren, 115 Mass. 514; 
Cole v. Berry, 42 N. J. Law, 308; Freeman v. 
Nickols, 116 Mass. 309; Thompson v. Wedge. 50 
Wis. 642,7 N. W. Rep. 560. And this doctrine 
has been announced for this court by Brickell, C. 
J.,in the following language: ‘The title vested 
in the purchaser, and from the moment of de- 
livery of possession the relation of buyer and sel- 
ler was changed into that of debtor and creditor. 
This is true even where there is a sale of goods 
for cash. If the seller, without demanding the 
purchase money, not being induced by the fraud 
of the buyer, delivers the goods to him uncondi- 
tionally, the title vests in the buyer, and he be- 
comes the absolute owner.”’ Blackshear v. Burke, 
74 Ala. 239, 242. 

The evidence upon which the judge of the city 
court tried this case brings it, in our opinion, 
clearly within this doctrine of waiver. There was 
a sale of a number of pieces of cloth, at so much 
per yard for each piece. The terms of sale were 
two-thirds cash on delivery, with a deduction 
of 7 per cent. off face of bill as to that part of the 
price, balance at 30 days with 6 per cent. off, or 
60 days with 5 per cent. off, or 4 months net. 
We wili concede for the argument that this was 
a sale for cash in part on delivery, though the 
discount stipulated for gives plausibility to the 
idea that the buyer had the option either to pay 
on delivery, and thereby get the benefit of the 
discount, or to pay the whole face of the bill at 
four months. A part of the goods was shipped 
from Boston to the buyers at Birmingham, Ala., 
September 4, another part September 18, and the 
remainder October 5, 1888; and the several con- 
signments, we assume, were received respectively 
soon after these dates. Each lot was accom- 
panied by a bill showing the amount due gherefor, 
and stating the terms of sale,as above. This was 





delivery. or indeed at all. Nothing was ever said 
about the title not passing, or the goods not being 
used, until the cash payment was made. The 
sellers were informed that the goods were 
wanted by the buyers to constitute the stock in 
trade of a merchant tailoring business which they 
were about to establish. They must have known 
that the goods were put into this business as soon 
as the shipments were severally received; and on 
October 10th they were expressly informed that 
the business had been opened previously to that 
time, the buyers on that date writing them: 
“Since we opened we have been doing a splendid 
business, and prospects are very good for a con- 
tinuance of it.”’ In this letter they asked for 
more time to pay the cash installment, and offered 
to give solvent acceptances to secure payment. 
The sellers waited 15 days, during all which time 
the business was going on, and the goods sold 
by them were being sold, as they had good rea- 
son to believe, before replying to this letter, and 
then wrote that they would accept. the paper 
proposed by the buyer in payment, and upon its 
delivery to them would receipt the bill for 
the goods. It does not appear whether the bills 
of lading were taken in the names of sellers or 
buyers; but, in view of the fact that the goods 
were delivered by the carrier to the buyers be- 
fore any payment was made, the inference is a 
fair one that the bills were taken either in their 
names as consignees, or unconditionally indorsed 
to them. There can, in our opinion,. be no room 
for serious doubt on these facts that the actual 
delivery to the buyers was unconditional as to 
each consignment, for it is clear, we think, that 
the cash payment stipulated for was due on each 
lot as received (this case being wholly unlike 
that relied on by appellants—Russell v. Minor, 
22 Wend. 659,—where a delivery of a portion of 
the property sold was made to the purchaser 
under an agreement that the whole quantity 
should be paid for on the delivery of the residue) 
and the failure of the sellers, with their knowl- 
edge that the goods were to be at once put in 
trade, to then insist upon payment, or, payment 
not being presently made, to reclaim the goods, 
was a waiver of their right to ever do so. But, 
even if this be not true as to the consignments 
severally, they were similarly remiss after the 
final consignment, and this, too, with actual infor- 
mation that the goods were being sold by théir 
vendees. What their purposes in the premises 
were itis not material to inquire further than 
they were declared at the time, or may be infer- 
red from what they did. ‘It is not the secret pur- 
pose,’’ said Colt, J.,in Wigton v. Bowley, 130 
Mass. 252, **but the intention disclosed by the 
vendor’s acts and declarations at the time, which 
governs.’ After knowledge of the disposition 
being made of the goods by the buyers, and after 
being assured that the cash payment could not 
and would not be made, it would seem in all rea- 
son that, if they had any intention to reclaim the 
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consciously waived the right to do so, they would 
then have taken steps to that end; but, instead of 
this. they waited 15 days without doing or saying 
anything, and then wrote accepting the buyer’s 
offer to secure the purchase money by paper in- 
dorsed by certain named persons. From all 
this there can be no other conclusion than that 
reached by the city judge, that the seller’s origi- 
nal right of reclamation for non-payment on de- 
livery was effectually waived. The judgment is 
affirmed. 


Nore.—There can of course be no question of the 
effectiveness of a waiver by the seller of a condition 
precedent to the passing the title. The real question, 
in each case, must be whether the vendor has mani- 
fested by his language or conduct an intention or will- 
ingness to waive the condition and make the delivery 
unconditional and the sale absolute, without having 
received payment or the performance of the conditions 
of sale. Fishback v. Van Dusen, 33 Minn. 111; Fuller 
v. Bean, 32 N. H. 290, 308; Smith v. Dennie, 6 Pick. 
262, 17 Am. Dec. 360; Farlow v. Ellis, 15 Gray, 229; 
Hammett v. Linneman, 48 N. Y. 399. 

How far the delivery of the goods will operate such 
a waiver must necessarily depend upon the circum- 
stances of the particular case. The doctrine is uni- 
form and well established that, if the vendor unquali- 
tiedly and unconditionally delivers the goods to the 
vendee without insisting on a compliance with 
the conditions, intending to rely solely on the per- 
sonal responsibility of the vendee, the title passes 
to the latter, and the vendor cannot afterwards re- 
claim the property even if the condition is never per- 
formed; and that his only remedy is upon the contract 
for the purchase money. 2 Kent Com. *496; Benj. 
Sales, § 320, note d; Carleton v. Sumner, 4 Pick. 516; 
Smith v. Dennie, 6 Pick. 262, 17 Am. Dee. 360; Dresser 
Mfg. Co. v. Waterston, 3 Met. 9; Farlow v. Ellis, 15 
Gray, 229; Goodwin v. Boston, ete. R. Co., 111 Mass. 
487; Seudder v. Bradbury, 106 Mass. 422; Haskins v. 
Warren, 115 Mass. 514; Freeman v. Nichols, 116 Mass. 
309; Bowen v. Burk, 13 Pa, St. 146: Mixer v. Cook, 31 
Me. 340. And where the delivery of goods, sold for 
cash, is apparently unrestricted and unconditional, it 
is presumptive evidence of a waiver of the condition that 
payment should be made on delivery in order to vest the 
title in the purchaser. Scudder v. Bradbury, 106 Mass. 
422; Upton vy. Sturbridge Cotton Mills, 111 Mass. 446; 
Hammett v. Linneman,48 N. Y. 399; Smith v. Lynes, 5 
N.Y. 41; Farlow v. Ellis,15 Gray, 229. No secret or un- 
disclosed intent of the seller is of itself sufficient to 
make the delivery conditional. ‘This is not enough to 
make the purchaser a trustee of the vender. Upton v. 
Sturbridge Cotton Mills, 111 Mass. 446. But waiver is a 
voluntary relinquishment of some right, which but 
for such waiver the party would have enjoyed. Hence 
voluntary choice is of the essence of waiver, and not 
mere negligence, though from such negligence unex- 
plained, such intention may be inferred. Fishback v. 
Van Dusen, 38 Minn. 117; Fuller v. Bean, 32 N. H. 290; 
Farlow vy. Ellis, 15 Gray, 229; Hammett v. Linneman, 
48 N. Y. 399; Smith v. Dennie,6 Pick. 262. Where the 
circumstances of the sale readily account for the de- 
livery without resorting to the hypothesis of waiver 
the presumption will not be indulged, and the seller 
has the right to explain the delivery by evidence. 
Thus if goods are sold conditionally and delivery made 
in accordance with the custom of the trade, before the 
conditions are complied with, in expectation of com- 





pliance, the delivery is yet conditional and no title 
vests in the purchaser until the performance of the 
condition; and if he steadily refuse compliance, the 
seller may recover the goods by an action of replevin. 
Bauendahl v. Horr, 7 Blatchf. 548; Stone vy. Perry, 60 
Me. 49, See also Adams v. O’Connor, 100 Mass. 515. 
Mere delay or negligence in the enforcement of the 
condition does not of itself amount to a waiver, but it 
is a fact from which, if not rendered reasonable or in- 
evitable by the facts of of the case, waiver may be in- 
ferred. Stone v. Perry, 60 Me. 48; Whitney v. Eaton, 
15 Gray, 225; Goldsmith v. Bryant, 26 Wis. 34; Hirsch- 
com v. Carmey, 98 Mass. 148; Scudder v. Bradbury,106 
Mass. 422. <A slight priority of delivery to the pay- 
ment, which is intended to be contemporaneous with 
it will not operate a waiver. Com. vy. Devlin, 141 
Mass. 423, 6 N. E. Rep. 64. See also Haskins v. War- 
ren, 115 Mass. 514. 
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A Treatise on Wills. By Thomas Jarman, Esq. The 
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American Edition, by Melville M. Bigelow, Ph. D. 
In two volumes. Beston: Little, Brown & Com- 
pany. 1893. 


THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority subsequent 
to those contained in the “American Decisions” 
and the “American Reports,” decided in the 
Courts of Last Resort in the Several States. Se- 
lected, Reported and Annotated by A. C. Freeman 
and the Associate Editors of the ‘“‘American De- 
cisions.” Vol. XXVIII. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1893. 








HUMORS OF THE LAW. 

The following decision, remarkable for the cogency 
and brevity of its logic, graces the pages of a Pennsyl- 
vania report. 

“On bill for an account between partners where one 
contributed money and the other time and skill, and 
the whole capital lost: Held, that there was no cap- 
ital to return.” 


A London magistrate had a crazy street preacher 
before him, charged with obstructing the thorough- 
fare. He saw that he was a harmless imbecile, and, 
being a kind-hearted man, did not feel like punishing 
him, so he said: “Ofcourse, we can’t have thorough- 
fares obstructed in this way; butif you can give me 
the name ofa friend who will be your surety that 
there shall be no recurrence of this nuisance, I’ll dis- 
charge you.” “I have no friend,’ said the man, “save 
the Lord.” ‘Quite so,’ said the magistrate; “but I 
mean a friend who isa householder in London.” ‘The 
Lord,” said the man, “is everywhere.” ‘Certainly, 
certainly,’ replied the magistrate, as he took a fresh 
pinch of snuff and twisted up his brow; “but I must 
trouble you for a surety of—well, of what I might call 
a more settled residence.” 
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1. APPEAL — Correcting Mandate.—Allowance of a 
motion made by defendant to correct a mandate of the 
supreme court previously rendered in the case does 
not entitle defendant to reopen the original case, and 
present additional matter.—KANSAS FARMERS’ MUT. 
FIRE Ins. Co. Vv. AMICK, Kan., 31 Pac. Rep. 691. 

2. ASSIGNMENT — Validity — Possession.—‘Book ac- 
counts and hills receivable, including all debts of 
every kind due (the assignor) from any person,” are 
“things in action,” and as such expressly exempt under 
Civil Code, § 3440, from the statutory rule requiring a 
valid transfer of personal property to be followed by 
immediate delivery and change of possession.—KIRK V. 
ROBERTS, Cal., 31 Pac. Rep. 620. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—The firm of M & N, as successors of M & H, as- 
sumed a debt due from M& Hto oneJ,and gave H, 
the retiring partner, a note ‘as security for the debt to 
J. Afterwards, M & N made an assignment for the 
benefit of creditors,- in which the note given to H was 
preferred. The preference, however, as statedin the 
inventory, wason anote givenbyM&H toJ: Held, 
that the preference was not fraudulent.—SMITH Vv. 
SMITH, N. Y., 32 N. E. Rep. 761. 


4. ATTACHMENT—Intervention.—The heirs of defend- 
ant in an attachment suit intervened onthe ground 
that they, asthe heirs of their mother, deceased wife 
of defendant, owned her community interest in part of 
the lands levied on, and that there had been no admin- 
istration on the estate of the mother, nor any necessity 
forthe same: Held,thuat the heirs showed no equitable 
ground for intervention in the suit —HINZIE Vv. Moopy, 
Tex., 20S. W. Rep. 769. 

5. BANK—Collections—Trusts.—A general depositor of 
a bank, who had a balance equal to the amount of his 
note held by the bank for collection, drew his check on 
the bank for the amount of his note, which was ac- 
cepted by the cashier, and charged against his balance, 
and he received his note as paid. Shortly afterwards 
the bank failed for a large amount, due principally to 
its depositors, most of which was owing at the time 
of this transaction. No money was realized from the 
check, and no use was made of it to pay off the debts 
_ or increase the assets of the bank: Held, thatthe facts 
were not sufficient to create atrust in favor of the 
owners of the note.—SHERWOOD Vv. MILFORD STATE 
BANK, Mich., 53 N. W. Rep. 923. 

6. BonD — Indemnity against Paramount Liens.—A 





mortgagor executed to the mortgagee a bond of in- 
demnity against liens paramount to the mortgage. On 
foreclosure of the mortgage, the mortgagee bid in the 
premises for the full amount of the mortgage debt, and 
subsequently paid off certain paramount liens: Held, 
that he had no right of action on the bond, because he 
had sustained no damage, the mortgage debt having 
been fully satisfied by his bid, which must be deemed 
to have been for the premises with the title as it stood 
with these incumbrances on it.—AMERICAN BLDG. & 
LOAN ASS’N Vv. WALEEN, Minn., 53 N. W. Rep. 867. 

7. BOUNDARIES—Equity Jurisdiction.—Code, §§ 506, 507, 
allowing asuit in equity to determine disputed 
boundary lines between adjoining landowners, the 
court has no jurisdiction to determine the title to land; 
and therefore it cannot determine a claim of title by 
adverse possession tothe land between the lines 
claimed to be the correct lines by the respective parties, 
—SCHOOL DIST. NO. 70 V. PRICE, Oreg., 31 Pac. Rep. 657. 

8. BOUNDARIES—Equity Jurisdiction.—Under Code, §§ 
506, 507, allowing suit to be brought in equity to de- 
termine disputed boundary lines between adjoining 
owners, the court cannot determine the title to land, 
and therefore has no jurisdiction in an action by one 
claiming through a deed from husband and wife of a 
portion of their donation land claim, to determine the 
boundary line between his land and theirs, where the 
question is whether by their deed, which described the 
line as a line “known and called the ‘division line be- 
tween husband and wife,’ ’ they intended to convey 
by the line as described, or intended to convey to the 
true division line between their respective halves of 
the claim.—MINER V. CAPLES, Oreg., 31 Pac. Rep. 655. 


9. CARRIERS — Liability as Warehouseman.—Plaintiff 
sent three packages of goods by express C. O. D., and 
on arrival at their destination the express company 
immediately notified two ofthe consignees, who re- 
quested that their packages be held afew days to al 
low them time to pay forthem, and the consignee of 
the third package could not be found. The company 
agreed tothe request of the consignees, and immed- 
iately nutified plaintiffs thereof, and that the con- 
signee ofthe third package could not befound. Be- 
fore plaintiffs received the notices the company’s 
warehouse was burned, without its fault, and the goods 
destroyed: Held, that plaintiffs could not recover 
from the company, in that its liability was only that of 
a warehouseman, and not of a common carrier.—HASSE 
Vv. AMERICAN ExpP. Co., Mich., 53 N. W. Rep. 918. 

10. CARRIERS — Live Stock Shipment — Connecting 
Lines.—Where the shipper of a carload of mules signed 
acontract purporting to be made with the receiving 
carrier “and its connecting lines,” releasing the car- 
riers from liability for any damage not caused by their 
negligence, and providing that its terms shall inure to 
the benefit of connecting lines, unless they stipulate 
otherwise, a connecting carrier, which receives and 
transports the mules in the same car under this con- 
tract,is entitled to the benefit of its exemptions, not- 
withstanding no rate forthe entire distance as fixed 


by it.—WESTERN Ry. CO. OF ALABAMA V. HARWELL, 
Ala., 11 South. Rep. 781. 
1l. CARRIERS — Passengers — Negligence.—Where 


plaintiff was injured by being thrown from defendant’s 
street car by a sudden jerk of the car while preparing 
to get off, after having given the conductor a signal to 
stop, the question of plaintiff’s contributory negligence 
is for the jury.—BRADLEY v. FT. WAYNE & E. Ry. Co., 
Mich., 53 N. W. Rep. 915. 

12. CARRIERS OF PASSENGERS.—A charge that railway 
companies, in carrying passengers, do not become in- 
surers oftheir safety, and are not liable for injuries 
which result from an accident produced by a latent 
defect in machinery or roadbed, which could not have 
been forseen against by due care, and if the wreck was 
accidentally caused by some unexplained defect which 
could not have been provided against by defendants 
by the exercise of such care as reasonably cautious 
persons would have exercised under the circumstances, 
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defendant should recover, is correct, with a further 
explanation as to what prudence and care reasonably 
cautious persons would have exercised under the 
circumstances.—FORDYCE V. WITHERS, Tex., 20 S. W. 
Rep. 766. 

13. CHATTEL MORTGAGES — Recording.—A _ chattel 
mortgage is good as against the mortgagor’s other 
creditors, whose claims accrued before the mortgage 
was executed, though by mistake it was not filed in 
the proper office.—FIRST NAT. BANK OF KALAMAZOO V. 
GUNTERMANN, Mich., 53 N. W. Rep. 919. 

14. CHATTEL MORTGAGES—Validity.—Where there is a 
stipulation contained in a chattel mortgage authori- 
zing the mortgagor to sell the mortgaged property with- 
out limitation, and no provision is made as to what 
shall be done with the proceeds, and there is no agree- 
ment between the parties outside of the mortgage 
limiting the sale or sales ofthe mertgaged property, 
or providing what shall be done with the proceeds, 
such mortgage is void as against the creditors of the 
mortgagor; and, although there is another stipulation 
contained inthe mortgage, providing thatthe mort- 
gagee, may take the possession of the mortgaged 
property whenever he shall deem himself unsafe or 
insecure, still, if he takes the possession of the mort- 
gaged property under the stipulation without the con- 
sent of the mortgagor, he does not thereby render the 
mortgage valid as against the mortgagor’s creditors.— 
RATHBUN V. BERRY, Kan., 31 Pac. Rep. 679. 

15. CLAIMS AGAINST THE STATE.—Where the State 
board of examiners have approved a Claim, a subse- 
quent change in the members of the board will not 
necessitate an approval by the new board to make the 
claim effective, the board being in contemplation of 
law, the same board.—CAHILL V. COLGAN, Cal., 31 Pac, 
Rep. 614. 

16. CONDEMNATION PROCEEDINGS — Adjournmennt of 
Commissioners. — Commissioners appointed to con- 
demn aright of way for arailroad may, after legally 
convening adjourn for a reasonable length of time, 
and all persons brought within their jurisdiction by 
the notice of the first meeting are bound to take notice 
of such adjournments.—LEAVENWORTH N. &S8. Ry. Co. 
v. MEYER, Kan., 31 Pac. Rep. 700. 

17. CONDEMNATION PROCEEDINGS—Appeal Bond.—In 
condemnation proceedings instituted by a railroad 
company to procure a right of way where an appeal 
bond is given which is signed by the surety only, and 
not by any one else and does not bind or obligate the 
surety in any amount whatever, held, that the appeal 
bond is void, and cannot constitute or effect an appeal 
from the award of the condemnation commissioners to 
the district court.—StT. Louis, K. & 8S. W. Ry. Co. v. 
MORSE, Kan., 31 Pac. Rep. 676. 

18. CONSTITUTIONAL LAW—Delegation of Duty by Leg- 
islature.—Act March 31, 1891, allowing boards of super- 
visors to fix the compensation of constables in certain 
counties, is void under article 11, § 5, of the constitution, 
as a delegation of the duty of regulating the compen- 
sation of such officers, expressly confined to the legis- 
lature.—PEOPLE V. JOHNSON, Cal., 31 Pac. Rep. 611. 

19. CONSTITUTIONAL LAW— Trustees.—Rev. St. Ind. § 
2988, which provides that it shall be unlawful for any 
person, association, or corporation to appoint a non- 
resident a “trustee in a deed, mortgage, or other in- 
strument in writing, except wills, for any purpose 
whatever,” is in conflict with Const. U.S. art. 4, § 2, 
which provides that “citizens of each State shall be en- 
titled to all the privileges and immunities of citizens in 
the several States,”’—SHIRK V. CITY OF LA FAYETTE, U. 8. 
C. C. (Ind.), 52 Fed.. Rep. 857. 

20. CONTRACT—Use of Union Depot.—Six railroad com- 
panies whose lines ended at Kansas City,and onecom- 
pany whose line ran through that place,made a contract 
with a Union Depot company, whereby each railroad 
company agreed to use such depot, and to pay as rent 
therefor one-seventh of the expenses of operati 1g the 
depot, and one-seventh of interest on the cost of the 
depot. The contract further provided that any of the 





rents received by the Depot Company from other 
roads should be credited upon the rent reserved in the 
contract. One of the parties whose road terminated at 
Kansas City extended its line through that place by pur- 
chasing the line of another company, not a party to 
the contract, that had been paying rent to the Depot 
Company forthe temporary use of the depot: Held, 
that the purchasing company was entitled to use said 
depot for its original and its purchased line upon pay- 
ment only of the rental imposed on it by the contract. 
—UNION DEPOT CoO. V. CHICAGO, K. & N. Ry. Co., Mo., 20 
8. W. Rep. 792. 

21. CONTRACT FOR COMPENSATION. — Defendant, a 
dealer in tobacco, furnished plaintiff, his salesman, a 
list of prices for which sales were to be made, agrees 
ing to pay plaintiff a certain commission and “whate 
ever above these prices” he could get: Held, that the 
fact that plaintiff was afterwards allowed to make 
sales for less than the list price did not entitle him to 
claim all he received in excess of such reduced price 
—ROSENFIELD V. FoRTIER, Mich., 53 N. W. Rep. 930. 

22. CONVERSION—Sale under Execution.— An action 
will not lie_to recover the value of real estate as for 
converting it against one who caused it to be sold un- 
der execution issued on a judgment which had been 
paid; certainly not unless such person has con- 
veyed to abona fide purchaser.—NORGREN Y. EDSON, 
Minn., 53 N. W. Rep. 876. 

23. COUNTERCLAIM— When Allowable.—In an action 
on a note given by plaintiff’s agent for the sale of ma 
chines, in payment of certain machines sold to him,a 
counterclaim for breach of an agreement by plaintiff 
to furnish defendant a reliable man to assist in the sale 
of machines is not allowable where it does not appear 
that the agreement arose out of the sale of the par- 
ticular machines to defendant, or the execution and 
delivery of the note, since Hill’s Code, § 73, provides 
thata counterclaim must be one “arising out of the 
contract or transaction set forth in the complaint as 
the foundation of plaintiff's claim.”—WalItT Vv. WHEELER 
& WILSON MANUP’G Co., Oreg., 31 Pac. Rep. 661. 

24. COUNTIES — Paupers — Medical Attendance. — 
Though ‘county commissioners, as empowered by Rev. 
St. § 5764, have appointed a physician to look after the 
poor of a certain township, yet, where such physician 
lacks the skill necessary to perform a difficult surgical 
operation on a pauper in a critical condition, whose 
life depends on the result, the township trustee, 
who is constituted overseer of the poor of his township 
by Rev. St. § 6066, may employ a skilled surgeon to per- 
form the operation, and the county is liable for the 
services of such surgeon.—BOARD OF COM’RS OF PERRY 
County V. LOMAX, Ind., 32 N. E. Rep. 800. 

25. CRIMINAL EVIDENCE—Homicide — Insanity.—In a 
trial in which oneof the issues is defendant’s sanity, a 
judge before whom defendant was previously tried for 
the same offense testified that he had during the 
course of that trial watched defendant, and had par- 
ticularly noticed his eyes; that he had been a good deal 
with insane persons, and that from his observation he 
did not think defendant’s eyes were like those of in- 
sane persons; that it was his opinion that defendant 
was sane: Held, that such evidence did not show suffi- 
cient qualification on the part of such witness on 
which to base an opinion as to defendant’s sanity.— 
MCLEOD V. STATE, Tex., 20S. W. Rep. 749. 

26. CRIMINAL LAW—Burglary.—Where one enters a 
house late at night by climbing through a window, 
which, though open, is an unusal place, within Pen. 
Code, art. 708, and, on being discovered, makes his es- 
cape through the window, it may well be inferred his 
purpose was theft.—ALEXANDER V. STATE, Tex., 208. W. 
Rep. 756. 

27. CRIMINAL LAw—Homicide.— On a trial for mur- 
der the evidence showed that deceased, while abusing 
defendant, told him “he didn’t know who his father 
was ;” that defendant then turned and then went away, 
and deceased went into his house, and called on de- 
fendant to come back, and shook his fist at him, but 
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that defendant would not have come back, even after 
the alleged insult, if deceased had not kept calling 
him: Held, that the refusal to charge on manslaughter 
was proper since Pen. Code, art. 598, provides that to 
reduce homicide to manslaughter the killing must take 
place immediately upon the uttering of the insulting 
words.—EVERS Vv. STATE, Tex., 208. W. Rep. 744. 

28. CRIMINAL LAW—Justifiable Homicide.—To be de- 
prived of the full right of self-defense, defendant must 
not only provoke the difficulty, but he must intend to 
do so;and if the fatherand his sons sought deceased 
for a lawful purpose, and did a wrongful act, but the 
act wasnot unlawful nor calculated nor intended to 
provoke the difficulty, the right of defendant to de- 
fend himself or his father would not be abridged.— 
SAENS V. STATE, Tex., 20 S. W. Rep. 737. 

29. CRIMINAL LAW—Larceny.—An information alleg- 
ing that defendant did “borrow and obtain the use” of 
a chattel, and afterwards “neglected to return” it, and 
“fraudulently and feloniously converted and secreted 
same, with intent to convert the same to his own use,” 
etc., necessarily alleges that defendant had possession 
of the chattel, within Pen. Code, § 54, making it lar- 
ceny for a person who shall borrow or obtain the use 
of chattels of another to convert or secrete, with intent 
to convert to his own use, without the consent of the 
owner, any of the chattels of another “which shall 
have come into his possession by virtue of such bor- 
rowing.”’—STATE V. KASPAR, Wash., 31 Pac. Rep. 636. 

30. CRIMINAL LAW — Larceny — Passes.— A passage 
tieket, completed and ready to be issued, is proper 
subject oflarceny, under Pen. Code, § 423. But railway 
passes intended for employees, prepared and left in 
blank save as respects the printed fac simile of the gen- 
eral manager, and which have not been countersigned 
by the officer, without whose signature they are of no 
avail, are not within the statute.—STATE V. MUSGANG, 
Minn., 53 N. W. Rep. 874. 

31. CRIMINAL LAW—Personal Presence of Prisoner.— 
In the trial of a capital case it is the right of the ac- 
cused to be confronted with the panel of jurors, and to 
be present during the challenges, and it is therefore 
reversible error fer afederal judge to direct secret 
challenges, to be made from separate jury lists, each 
side being ignorant of the challenges the other has 
made. Mr. Justice Brewer and Mr. Justice Brown dis- 
senting on the ground that the inferences of fact on 
which the decision is based were not justified by the 
record.—LEWIS V. UNITED STATES, U. 8S. 8S. C.,13 S.C. 
Rep. 136. 

32. CRIMINAL LAW—Theft.—Defendant found a ladies’ 
watch, marked with the family name of the owner; he 
also knew that certain ladies had lost a watch ator 
near the place where he found one: Held, that defend- 
ant was put ona fair notice of the ownership.—STEPP 
Vv. STATE, Tex., 20S. W. Rep. 753. 

33. CRIMINAL LAW—Theft—Return of Stolen Property. 
—Where defendant unlawfully takes another’s watch, 
and when detected hands it to the owner, it is nota 
voluntary return of the property; and in such case, 
where there was evidence to warrant a conviction of 
theft, the court properly declined to charge the jury 
on the question of voluntary return.—BOZE vy. STATE, 
Tex., 20S. W. Rep. 752. 

34. CRIMINAL PRACTICE — Murder. — An _ indictment 
charging that accused “did then and there, with his 
malice aforethought, kill and murder B. F. Curtis, by 
shooting him with a gun, against the peace and digni- 
ty of the State,” is sufficient to charge the offense of 
murder, under Pen. Code, art. 605, which provides that 
any person who shall unlawfully kill any reasonable 
creature in being with malice aforethought is guilty of 
murder.—SCOTT V. STATE, Tex., 20S. W. Rep. 755. 

35. CRIMINAL PRACTICE—Theft — Joint Indictment.— 
Defendant was convicted of cattle theft; the jury re- 
turning a verdict that they found “defendant guilty of 
the offense he is charged in the indictment and assess 
his punishment at two years in the penitentiary:” 
Held, that the verdict was not open to attack because 





the indictment jointly charges defendant and another 
with the alleged theft,in view of the fact that there 
was a severance, and defendant alone was tried.— 
GARZA V. STATE, Tex., 20 8S. W. Rep. 752. 

36. CRIMINAL TRIAL—Impeachment of Witness.—The 
fact that a witness for defendant testifies to facts on 
the trial which he did not testify to at the prelim‘nary 
examination isno ground for impeachment, where he 
was not interrogated as to such facts on the examina- 
tion.—HYDEN V. STATE, Tex., 20S. W. Rep. 764. 

37. CRIMINAL TRIAL—Murder— Instructions.— An in- 
struction that, unless the jury were satisfied beyonda 
reasonable doubt that defepdant killed deceased, they 
should fine him not guilty, although not to be com- 
mended, in leading to the possible inferencethat, if 
thus satisfied, they were to find him guilty, does not 
contain a positive misstatement, and, where the kill- 
ing is admitted, is not misleading.— FIELDS V. STATE, 
Ind., 32N. E. Rep. 780. 

38. CRIMINAL TRIAL — Murder — Instructions.—On a 
trial for murder, where the evidence does not disclose 
any cause operating in the mind of defendant to create 
a “passion” at the time of the killing, and thus reduce 
it to manslaughter, it is not error for the court tore- 
fuse to instruct the jury in regard to the law applicable 
to manslaughter, and his having done so on a supposed 
state of facts is not reversible error.—WOLFFORTH V. 
STATE, Tex., 208. W. Rep. 741. 

39. DEED — Acknowledgment — Deputy.—Under Gen. 
St. 1878, ch. 40, § 7, a certificate of acknowledgment of a 
deed by the deputy of a clerk of a court of record of a 
sister State, in the name of his principal, and duly 
authenticated by the official seal of the latter, is suffi- 
cient to entitle such deed to be recorded in this State.— 
PIPER V. CHIPPEWA IRON Co., Minn., 53 N. W. Rep. 870. 

40. DEED—Homestead.—A conveyance of a homestead 
or other exempt property, even though made with in- 
tent to defraud creditors, vests the title thereof in the 
grantee, and does not become subject to the lien of a 
judgment previously obtained by a creditor of the 
grantor.—WILSON V. TAYLOR, Kan., 31 Pac. Rep. 697. 

41. DIVORCE — Marriage—Mistake.—Where a libelant 
for a divorce in a decree nisi relied on the assurance of 
her attorney that he would attend tothe entry of a 
decree absolute at the end of six months, and he neg- 
lected to do so, and she married again, the judge may, 
notwithstanding such marriage, enter an absolute de- 
cree, where libelant acted under a mistake of fact, and 
was not guilty of negligence or any moral fault.— 
PRATT V. PRATT, Mass., 32 N. E. Rep. 747. 

42. EJECTMENT—Evidence.—W here, in ejectment, de- 
fendants claimed as purchasers at asale under an 
execution issued on a judgment recovered against tes- 
tator’s executors, and were erroneously allowed to 
introduce the will of testator, of whom they were heirs, 
in evidence, without any order of court admitting it to 
probate, such error would not necessarily require a 
reversal, where defendants showed a valid sale under 
the judgment.—HORTON V. GARRISON, Tex, 20 8. W. 
Rep. 773. 

43. ELECTIONS — Board of Deputy Supervisors.—The 
duties of the board of deputy supervisors of elections, 
in making the abstracts ofthe votes returned by the 
officers of the election precincts of the county, are 
purely ministerial, and are limited to compiling the 
votes shown by the tally sheets so returned, and setting 
down to each candidate the aggregate number of votes 
so appearing to have been cast for him, and to certify- 
ing and transmitting the abstracts so made to the 
proper officer.—STATE V. TANZEY, Ohio, 32 N. E. Rep. 
750. 

44. EMINENT DOMAIN—Evidence of Damages.—In an 
action for damages forthe appropriation of a right of 
way ofarailroad through farming land, it is error to 
permit a witness, who said he did not know the market 
value of the land, to testify that the land was damaged 
$10 per acre by reason of the construction of the road. 
—CHICAGO, K.& W. R. Co. Vv. STEWART, Kan., 31 Pac. 
Rep. 668. 
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45. Equity — Fraudulent Decree.—An independent 
suit inequity may be maintcined ina federal court 
between parties of diverse citizenship to vacate a de- 
cree of a State court, and have a sale of property made 
pursuant tothat decree annulled, and complainants’ 
title tothe property established, when such decree is 
alleged to have been fraudulently obtained, and has 
been fully executed, and when complainants have no 
remedy by motion in the same case because the land 
has passed into the hands of third persons, who claim 
to be innocent purchasers, and who must therefore be 
brought in as new parties.—HATCH V. FERGUSON, U. 8. 
C. C. (Wash.), 52 Fed. Rep. 833. 

46. Equiry — Transactions with Fiduciary.—It is a 
recognized doctrine of equity that, where one person 
has acquired over anothera position of superior in- 
fluence or advantage by reason of relationship, trust, 
or confidence, the court will require proof of the former 
that any business dealings between such persons are 
entirely fairand honest on his part.—CLARKE V. 
KIRSCHNER, Mo., 20S. W. Rep. 791. 

47. FEDERAL CouRTS—Circuit Court of Appeals.—In 
an admiralty case, in which an appeal to a circuit court 
was taken prior to July, 1891, its decrees are reviewable, 
under Act March 3, 1891, § 6, inthe circuit court of ap- 
peals, whose jurisdiction was not suspended or limited 
in any way by the joint resolution of the same date, 
which merely preserved the right of the circuit courts 
to hear appeals in cases then pending, and in proceed- 
ings to review such pending cases taken out before 
July 1, 1891.—THE MATTANO, U. S.C. C. OF APP., 52 Fed. 
Rep. 876. 

48. FIXTURE—Bona Fide Purchaser.—A parol agree- 
ment between the grantor and grantee of land reserv 
ing to the grantor as personalty, with the right to enter 
and remove the same,a sawmill, engine, and boiler, 
which were permanently affixed to the soil, is not en- 
forceable against a bona fide purchaser of the land from 
the vendee without notice.—MUIR v. JONES, Oreg., 31 
Pac. Rep. 646. 

49. FRAUDS, STATUTE OF — Memorandum.—A written 
memorandum, stating that it is agreed by the parties 
that each of them can sell certain lots ‘‘and each party 
has the privilege to sell each lot at $250, which shall 
satisfy Mr. Ringer in full for said lots,” and,if sale is 
not made within sixteen days Mr. H “isto pay to Mr. 
Ringer the original price agreed upon between them,” 
is insufficient, within the statute of frauds, where the 
agreement asto “the original’ price is oral.—RINGER 
Vv. HoLTZCLAW, Mo., 208. W. Rep. 800. 

50. FRAUDULENT CONVEYANCES.—W here a debtor who 
is financially embarrassed executes a mortgage upon 
his property to secure alarger amount than he owes 
the mortgagee, such excess not being for future ad- 
vances or the result of mistake, it is evidence of fraud 
as against his creditors.—HANSON Vv. BEAN, Minn., 53 N. 
W. Rep. 871. 

51. FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
Where achattel mortgage is executed to secure the 
notes of several creditors, given for separate and di- 
visible claims, the mortgage is not valid asa whole 
because one of the notes was executed for a fraudulent 
consideration; and the security under such mortgage 
is valid as to a bona fide creditor, who does not partici- 
pate in, or is not cognizant of, the fraudulent intent of 
the debtor.—MORGAN V. WORDEN, Ind., 32 N. E. Rep. 783. 


52. HOMESTEAD — Severance.—A building which is 
exempt from levy and sale as an appurtenant of an 
exempt homestead does not lose its exempt character 
by the wrongful severance thereof from the realty by 
a trespasser; but after a severance the owner may sue 
for its conversion as personal property.—WYLIE V. 
GRUNDYSEN, Minn., 53 N. W. Rep. 805. 

53. HUSBAND AND WIFE—Community Property.—Code 
1881, § 2409, declaring community property to be prop- 
erty acquired by either husband “or” wife “or” both, 
does not contemplate that the legai title shall be in the 
community, and the legal title to land acquired by and 
conveyed tothe husband is in him; the wife having 





only anequitable interest.—SADLER V. NIESZ, Wash., 
31 Pae. Rep. 630. 

54. INSURANCE—Actions.—Where an insurance com- 
pany makes an oral contract of insurance, and agrees 
to issue a policy, but afterwards refuses to do so, the 
company, in an action against it for loss of the prop- 
erty by fire, can claim no exemptions from liability on 
account of any provision which the policy would have 
contained had it been issued.—HARDWICK V. STATE 
Ins. Co., Oreg., 31 Pac. Rep. 656. 

55. INSURANCE — Condition.—In an action on an in- 
surance policy, where the defense is a breach of a con- 
dition against overinsurance, policies dated on a 
Sunday, but which were in fact executed and delivered 
on a judicial day, must be computed in determining 
whether plaintiff exceeded the limit of insurance per- 
mitted by the policy in suit.—BOULDEN V. PH@NIX INS. 
Co., Ala., 11 South. Rep. 774. 


56. INSURANCE — Conditions in Policy.—Plaintiff 
erected a building on alot purchased by executory 
agreement, paying but one-third of the price money, 
the title to remain inthe seller until the balance was 
paid, which had not been done when the building was 
destroyed by fire. The policy of insurance on it con- 
tained a provision that “this policy shall be void if the 
interest of the insured be other than unconditional and 
sole ownership, or if the subject of the insurance be a 
building on ground not owned by the insured in fee- 
simple:” Held, ina suit to obtain the amount of the 
insurance, that a letter sent by plaintiff to the agents 
of defendants, stating that “Ihave no deed for this 
property, but only a bond for title,” did not give in- 
formation that plaintiff did not hold unconditional and 
sole ownership.—LIBERTY INS. CO. OF CITY OF NEW 
YORK V. BOULDEN, Ala., 11 South. Rep. 771. 

57. INSURANCE.—In an action on an insurance policy 
to recover for property destroyed by fire, a plea which 
alleges that the policy was avoided by material mis- 
representations asto the description of the premises 
in which the insured property was situated, as to the 
occupancy of such premises, and as to the interest or 
ownership ofthe insured, is insufficient, as it should 
set forth the representations complained of, and 
wherein they are untrue.—GIRARD FIRE Ins. Co, v. 
BOULDEN, Ala., 11 South. Rep. 773. 


58. JUDGMENT — Collateral Attack.—A minor cannot 
collaterally attack a judgment based on an agreement 
made by a guardian duly appointed by the court to 
take care of his interests, since there is a presumption 
that the court ascertained the facts on which such 
agreement was based and allowed no wrong done to 
the minor.—IVEY V. HARRELL, Tex., 20S. W. Rep. 775. 

69. JUDGMENT — Construction.—Where, in an action 
against several defendants, judgment is rendered 
against the “defendants,” the court will look into the 
entire record, and if it is apparent that the judgment 
was intended to be against only a part of the defend- 
ants it will be so construed.—CITY NAT. BANK OF DEN- 
VER V. HAGER, Minn., 53 N. W. Rep. 867. 


60. JUDGMENT—Default—Mistake.—Where defendant, 
against whom a default had been entered, shows a 
sufficient defense by affidavit, and gives as a reason 
for permitting the default that, after summons served, 
he was advised by an attorney, (naming him), whose 
advice he relied upon, that he had no defense, the de- 
fault will be set aside, Code Civil Proc. § 473, authoriz- 
ing the court to relieve a party from a judgment taken 
“through his mistake,” and Civil Code, § 1574, providing 
that “‘mistakes may be either of fact or law.”—Doue- 
LASS V. TODD, Cal., 31 Pac. Rep. 623. 

61. JUDGMENT— Laches.—Unexcused laches in mak- 
ing an application under Gen. St. ch. 66, § 66, for leave 
to defend an action after judgment, will justify the 
court in refusing the same, though such application be 
made within one year after judgment.—CUTLER V. BuT- 
TON, Minn., 53 N. W. Rep. 872. 

62. JUSTICE OF THE PEACE—Jurisdiction.—A justice of 
the peace has jurisdiction to entertain a motion to set 
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aside a service of a summons, and pass upon the truth 
of the allegations of the complaint on which jurisdic- 
tion of defendant is based, and his decision cannot be 

reviewed on certiorari.—HIsSTORY CO. Vv. LIGHT, Cal., 31 
Pac. Rep. 627. 

63. LANDLORD AND TENANT — Unlawful Detainer — 
Waste.—Where a lease contains no provision for the 
termination thereof, or for re-entry upon the breach 
of the covenants therein, a mere breach of covenant or 
the commission of waste does not work a forfeiture or 
give aright of re-entry,so as to authorize an action 
for an unlawful detainer under section 11, ch. 84, Gen. 
St. 1878.—BAUR V. KNOBLE, Minn., 53 N. W. Rep. 805. 

64. MARRIAGE PROMISE — Consanguinity.—No action 
will lie to recover damages for a breach of contract of 
marriage made in Ohio, where it appears that the par- 
ties are related as first cousins.—REED V. REED, Ohio, 
32 N. E. Rep. 750. 

65. MARRIED WOMAN —Actions against.—Code Civil Proc 
§ 370, provides that, when a married woman is a party to 
an action, her husband must be joined with her. Sec- 
tion 434 provides that if no objection be taken to the 
defect of parties defendant, either by demurrer or an- 
swer, defendant must be deemed to have waived the 
same. Civil Code, § 158, provides that a wife may en- 
ter into any engagement respecting property which 
she might if unmarried: Held, that a judgment by de- 
fault against a wife, in an action on a note in which 
she is sole defendant, is binding on her to the extent 
of her separate estate, where she failed to raise the ob- 
jection that her husband was not joined with her.— 
BOGART v. WOODRUFF, Cal., 31 Pac. Rep. 618. 

66. MARRIED WOMAN—Conveyance.— Where a con- 
veyance from a father to his daughter recites a money 
consideration, a purchaser from the daughter may 
show by parol that there was in fact no such consider- 
ation, but that the land was a gift, and that, therefore, 
the daughter could sell and convey the same under 
Const. art. 15,§ 5, providing that the property of a 
married woman, acquired by gift, devise, or inherit- 
ance, shall not be subject to the debts orcontracts of 
the husband; and Hill’s Code, § 2992, allowing her to 
sell and convey such property.—VELTEN Vv. CARMACK, 
Oreg., 31 Pac. Rep. 658. 

67. MASTER AND SERVANT—Extra Services.—It is not 
such negligence on the part of a section boss to send a 
section hand, after a day’s labor, to signal passing 
trains of danger, as will sustain a right of action 
against the company for his death, where it appears 
that such work was customary for section hands, and 
that the section hand was willing to do the work, 
knowing that he would be paid extra therefor. — 
WADLINGTON V. NEWPORT NEWS & M. V. R. Co., Ky., 20 
8S. W. Rep. 782 

68. MASTER AND SERVANT—Negligence.— Negligence 
on the part of defendant cannot be predicated on the 
fact that just after the accident some parts of the ma- 
chinery of the elevator were found loosened and out 
of place, there being no evidence that they were in 
such condition before the accident, since the strain on 
the machinery from the fall of the elevator,-‘almost un- 
checked, for 30 feet, would necessarily tend to injure 
it.—ROBINSON V. CHARLES WRIGHT & CO., Mich., 53 N. 
W. Rep. 938. 

69. MECHANICS’ LIENS—Description of Property.—Un- 
der Hill’s Code, § 1667, requiring recorded mechanic’s 
lien notices to contain a description of the property to 
be charged, a notice describing the property as a 
“building situated on a two-acre tract in section 6, 
township 20, range N. 3 E., in school district No. 18, and 
bounded as follows: Beginning at northeast corner of 
the southeast quarter of Willamette meridian; running 
then west 20 rods, then south 16 rods, then east 20 rods, 
then north 16 rods to place of beginning,’—is insuffi- 
cient.— YOUNG V. HOWELL, Wash., 31 Pac. Rep. 629. 

70. MINING CLAIMS— Dower. — The mere possessory 
right given by Rev. St. § 2322, to the location of a min- 
ing claim is not such an estate as that dower can be 
predicated thereon by State legislation as against the 





United States or its grantee.—BLACK V. ELKHORN MIN. 
Co., U. 8. C. C. of App., 52 Fed. Rep. 859. 

71. MINING PATENT—Vein with Apex.—A patent from 
the United States for mining ground does not convey 
to the patentee the veins or ledges which apex outside 
the boundary lines of the mine, extending downward 
vertically, and the mine owner is not necessarily the 
owner of such veins.—JONES V. PROSPECT MOUNTAIN 
TUNNEL Co., Nev., 31 Pac. Rep. 642. 

72. MORTGAGES — Foreclosure — Growing Crops. — 
Growing crops pass with the soil to the purchaser at a 
mortgage foreclosure sale, where there is no reserva- 
tion nor waiver of the right to the crops at such sale.— 
MISSOURI VAL. LAND CO. V. BARWICK, Kan., 31 Pac. Rep 
685. 

73. MORTGAGE—Receiver.—Where a sale of mortgaged 
premises under a power is voidable because the mort- 
gagee itself became the purchaser without authority 
under the power, and the mortgagor files his bill to 
disafiirm the sale and to redeem, the parties occupy 
the same relation to the mortgaged premises that they 
occupy after default and before the sale; and the mort- 
gagee is not entitled to a receiver of the rents and prof- 
its, unless their preservation is necessary to its se- 
curity, and the lands are not of sufficient value to se- 
cure the mortgage debt.—LINDSAY V. AMERICAN MORTG. 
CO, OF SCOTLAND, Ala., 11 South. Rep. 770. 

74. MORTGAGE OF HOMESTEAD—Foreclosure.—A sale 
under an action to foreclose a mortgage on “home- 
stead premises” is void as against the wife of defend- 
ant when she is not madea party to such action. — 
WATTS V. GALLAGHER, Cal., 31 Pac. Rep. 626. 


76. MUNICIPAL CORPORATION — Improvement — Ordi- 
nance.—A city ordinance for the widening and general 
improvement of a street, which has been adjudged in- 
valid, and conferring no authority on the city to make 
such improvement, cannot be used as the basis of an 
action to condemn land sought to be included in such 
improvements.—CITY OF LOS ANGELES Vv. DEHAIL, Cal., 
31 Pac. Rep. 626. 


76. MUTUAL BENEFIT SOCIETY—Sick Benefits.—In an 
action against a lodge of Odd Fellows to recovera 
sick benefit, the complaint alleged that, in the govern- 
ment of subordinate lodges of the Independent Order 
of Odd Fellows, there are various appellate tribunals 
to review the action of subordinate lodges in failing to 
pay sick benefits, and that plaintiff, upon the failure 
of defendant lodge to pay him sick benefits, invoked 
the jurisdiction of said tribunals,and litigated his claim 
before them, and that they adjudged that plaintiff was 
not entitled to hisclaim, or any part thereof: Held 
that, by this allegation, the submission to this tribu- 
nal was a submission to arbitration and its decision 
and award, which, in the absence of fraud or mistake, 
is binding on plaintiff.—ROBINSON Vv. TEMPLAR LODGE 
No. 17, I. O. O. F., Cal., 31 Pac. Rep. 809. 


77. NATIONAL BANKS — Insolvency — Preferences. — 
Rev. St. §§ 5234, 5236, 5242, which require a pro rata dis- 
tribution of the assets of an insolvent national bank and 
forbid preferences, do not invalidate liens, equities, and 
rights arising prior to and not in comtemplation of 
insolvency.— SCOTT V. ARMSTRONG,U. 8.8. C., 13 8. C. 
Rep. 148. 

78. NEGLIGENCE—Innkeepers—Injuries to Guests,—In 
an action for personal injuries sustained by plaintiff, 
a guest in defendant’s hotel, by falling down a stair- 
way opening into a hall, along which plaintiff was 
walking in the night-time, the complaint, which alleges 
that the stairway was not guarded by an inclosure or 
otherwise, and that defendant had failed to light the 
hallway, is sufficient to withstand a demurrer on the 
ground that itcontains no allegations showing de- 
fendant to have been negligent.— WEST v. THOMAS, 
Ala., 11 South. Rep. 768. 

79. NEGOTIABLE INSTRUMENT—Action on Bill of Ex- 
change.—In an action on a bill of exchange accepted 
by defendants and transferred to plaintiff, in good 
faith, before maturity, it is not error to enter judgment 
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for the face of the instrument, with interest from its 
maturity, though plaintiff purchased it at a discount. 
—PETRIV. FOND DU LAC NAT. BANK, Tex., 208. W. Rep. 
777. 

80. NEGOTIABLE INSTRUMENT — Execution — Opinion 
Evidence.—In an action on a promissory note, testi- 
mony of a witness that he “used to be” acquainted 
with the signature of the alleged maker, but had not 
seen it for several years, but, judging from the general 
appearance, it was his impression that “that would be 
her handwriting, just from the looks of it,@sufficiently 
proves the execution of the note to authorize its ad- 
mission in evidence.—TALBOTT V. HEDGE, Ind., 32 N. E. 
Rey. 788. 

81. NEGOTIABLE INSTRUMENT—Pleading.—In an action 
on two notes the answer admitted the allegations in 
the complaint, but set out a contract for a deed to de 
fendant from plaintiff, with the averment that the exe- 
cution of the contract and the making of the notes 
were parts of the sametransaction, and that the con- 
tract was the only consideration forthe notes, and that 
no deed had been tendered by plaintiff: Held, that the 
complaint was defective, and presented no cause of 
action, in that it did not set out the contract, and al- 
lege performance by plaintiff of its conditions. — 
NAFTZGER V. GREGG, Cal., 31 Pac. Rep. 612. 

82. NEGOTIABLE INSTRUMENT — Premature Suit.—A 
petition alleged in one count that defendants agreed to 
buy certain land from him at an agreed price, part of 
which should be paid two years after the land should 
be conveyed, and prayed judgment for an unpaid 
balance of this last payment, while the second count 
was based on a note given for said deferred payment. 
The suit was begun before expiration of the two years 
and before maturity of the note: Held, that the action 
was prematurely brought.—HEARD V. RITCHEY, Mo., 20 
S. W. Rep. 799. 

83. NUISANCE—Destroying Fishing Rights.—Where a 
city discharges its garbage into Lake Michigan so as to 
interfere with the fishing rights of a particular locality, 
but affects all alike who fish there, it is a public, and 
not a private, nuisance; and no private individual can 
maintain an action to enjoin its continuance.—KUEHN 
v. CITY OF MILWAUKEE, Wis., 53 N. W. Rep. 912. 

84, PARTNERSHIP—Dissolution.—Three persons en- 
tered into a partnership for a stated time. The busi- 
ness was to be done inthe name of one of them, and 
the connection of the other two persons with him was 
unknown. Just prior to the expiration of the partner- 
ship, and when it was understood that the ostensible 
partner was to continue the business alone, he ordered 
a bill of goods in his own name, which were not to be 
shipped or delivered until the day after the expiration 
of the partnership. The goods came into his individual] 
possession after the dissolution of the partnership, 
and were sold as his own property. The jobber who 
furnished them had no knowledge ofthe partnership, 
until long after it had expired: Held, in an action for 
the price of the goods, that the ostensible partner, who 
ordered and received them, is alone liable for the price 
of the same,—PITKIN V. BENFER, Ken., 31 Pac. Rep. 696. 

85. PARTNERSHIP—Husband and Wife.—Rev. St. §§ 2340, 
2341, providing that the property of a married woman 
“shall not be subject to the disposal of her husband, 
nor liable for his debts,’ do not empower a woman to 
enter into a partnership with her husband; and, where 
such partnership has been formed, it must be regarded 
as void, and debts contracted thereunder are the sole 
and individual debts of the husband.—FULLER & FUL- 
LER Co. v. MCHENRY, Wis., 53 N. W. Rep. 896. 

86. PARTNERSHIP — Married Woman.,—A married 
woman can become a member of a partnership firm 
wherein her husband is not interested, and bind her 
separate property to the same extent as any other 
partner.—VAIL V. WINTERSTEIN, Mich., 53 N. W. Rep. 
932. 

87. POWER OF ATTORNEY—Execution.—A power au- 
thorizing an attorney, upon non payment of a certain 
judgment, to institute such actions and proceedings as 





a 
he may deem necessary, prove whatever may be due, 
give receipts, etc., and for any such purpose to use the 
names of the principals, and gene. ally to act as fully 
as they could do, does not authorize an assignment by 
him of the judgment.—MALLOYE V. CUBROUGH, Cal., 31 
Pac. Rep. 622. 

88. PRINCIPAL AND AGENT— Sale by Agent. — Where 
goods are sold by an agent in his own name the prin- 
cipal may interpose at any time before payment, and 
forbid same to be made to the ugent.—WILSON Vv. 
GROELLE, Wis., 53 N. W. Rep. 900. 

89. PUBLIC LANDS—Cancellation of Entry.—The com 
missioner of the general land office of the United States 
has authority to cancel a final pre-emption receipt, 
and set aside the entry, before patent issues thereon; 
and a mortgagee of the entry man, after final receipt is 
given, and before the issuance of the patent, takes his 
mortgage subject to this supervisory power of the 
commissioner and ofthe secretary of the interior.— 
FERNALD v. WINCH, Kan., 31 Pac. Rep. 665. 

90. RAILROAD COMPANIES—Accidents at Crossings.— 
No action will lie against a railroad company for the 
death of plaintiff’s intestate, resulting from his being 
run over by defendant’s engine while crossing its track, 
where it appears that he failed to use the precaution of 
looking to see if any trains were approaching before 
trying to cross the track, and that he could have seen 
the train, and avoided it, had he looked.—HANSEN V. 
CHICAGO, M. & ST. P. Ry. Co., Wis., 53 N. W. Rep. 909. 


91. RAILROAD COMPANIES—Condemnation of Right of 
Way.—For all the purposes of appropriating a right of 
way fora railroad through mortgaged premises the 
mortgagor in possession is to be regarded as the owner, 
andthe mortgagee not.—RAND v. FT. Scott, W. & W. 
Ry. Co., Kan., 31 Pac. Rep. 683. 

92. RAILROAD COMPANIES—Condemnation Proceed- 
ings.—The removal, by excavating, by a railroad com- 
pany in constructing its road, of the lateral support to 
the soil adjoining its right of way, is a taking, and the 
right to remove it can be required only by purchase or 
condemnation.—MCCULLOUGH V.ST. PAUL, M. & M. Ry. 
Co., Minn., 53 N. W. Rep. 802. 

93. RAILROAD ComMPpaNy—Contributory Negligence.— 
Where a person thoughtlessly walks upon the tracks 
of a railroad company without looking for moving cars 
or trains, or knowingly and recklessly,in the face of ap- 
proaching cars, attempts to cross a track in front of the 
same, and is injured or killed thereby, his negligence 
is such as will bar any recovery.—ATCHISON, T. & 8S. F. 
R. Co. Vv. PRIEST, Kun., 31 Pac. Rep. 674. 


94. RAILROAD COMPANIES—Negligence.—In an action 
by an employee against a railroad company for per- 
sonal injuries, plaintiff’s evidence showed that he was 
about to couple the engine to carson a spur track 
that he was riding on the pilot of the engine, which 
was running fast,and when within a few feet of the 
flat cars, and while plaintiff was raising the pilot bar 
to couple it, the engineer suddenly, and without warn- 
ing, checked the engine, which threw plaintiff forward, 
and caused him to miss the coupling, and brought him 
between the cars, where his arm was crushed. The 
evidence for defendant showed that the speed was 
slow, and that the injury was caused by plaintiff at- 
tempting to adjust the coupling pin of the car while 
standing on the pilot, and while the engine was still in 
motion: Held, that the question of negligence was for 
the jury.—BALTZER V. CHICAGO, M. & N. R. Co., Wis., 53 
N. W. Rep. 885. 


95. RAILROAD CoMPANIES—Stock Killed.—A mare went 
upon the right of way of the railway company, where 
it ought to have been, but was not, fenced, and was 
frightened by a passing train, and was either thrown 
or ran off of the railroad track into a wire fence located 
near, but not on, the line of the right of way, and sus- 
tained such injuries that she died: Held, that the 
railroad company was liable under paragraph 1252, 
Gen. St. 1889.—MIssOURI Pac. Ry. Co. Vv. ECKEL,Kan., 31 
Pac. Rep. 693. 
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96. RAILROAD COMPANIES—Stock Killed.—The fact 
that plaintiff had permitted his horse to follow him 
onto defendant’s right of way is not an abandonment 
of the horse by plaintiff, which will prevent a recovery 
forits death, where it had afterwards followed him 
from the right of way onto the highway, a safe distance 
from the track, but had again entered it, because 
frightened by the approach of a train, at a point which 
defendant had failed to fence.—TOLEDO, St. L. & K. C. 
R. Co. Vv. JACKSON, Ind., 32 N. E. Rep. 793. 

97. RAILROAD COMPANIES—Stock Killed.—Under Rev. 
St. §§ 4029, 4031, which make railroad companies abso- 
lutely liable for stock killed or injured by their loco- 
motive unless such railroads are securely fenced, a 
complaint whieh alleges that the right of way was not 
securely fenced at the point where the animal entered 
onthe track and was killed is sufficient, without 
further alleging that it was the duty of the company to 
fence the road at such point.—CHICcCAGO & E. R. Co. Vv. 
BRANNEGAN, Ind., 32 N. E. Rep. 790. 

98. REAL ESTATE AGENT—Commissions.—Where a 
person agrees to pay a real estate broker for finding a 
purchaser for his land at a fixed price, and the broker 
finds a purchyser, and a sale of such land is consum- 
mated, he is entitled to compensation therefor from 
the seller, though he also receives compensation from 
the purchaser for services rendered him.—MONTROSS V. 
Eppy, Mich.,53 N. W. Rep. 916. 

99. REAL ESTATE AGENT—Commission—Evidence.—A 
judgment in favor of a real estate agent for his com- 
mission will not be reversed because the trial court 
permitted him to offer some evidence tending to show 
that the amount of the commission that he alleged 
was agreed to be paid was the usual and customary 
charges of real estate agents in that city for similar 
services.—BRANAMAN V. SHERMAN, Kan., 31 Pac. Rep. 
667. 

100. RECORD—Judgments—Failure to Index.—Where 
a judgment decree entered against more than one party, 
or a certified copy thereof, has been filed for record 
and recorded as provided in Gen. Laws 1887, ch. 61, § 
l,one of the parties against whom such decree has 
been duly indexed and entered in the reception books 
kept in the office of the register of deeds cannot take 
advantage of a failure to index and enter said de- 
cree against another party.— WHITACRE V. MARTIN, 
Minn., 53 N. W. Rep. 806. 

101. REPLEVIN BOND — Justice’s Court.—A replevin 
bond is sufficient if itconforms to the requirements of 
Rey. St. 1881,§ 1270, relating to proceedings in replevin 
in the circuit court, though it is not the particular kind 
of a bond required by section 1547, relating to pro- 
ceedings in replevin in justice’s court. — LEMERT V. 
SHAFFER, Ind., 32 N. E. Rep. 788. 

102. RIPARIAN RIGHTS—Alluvion.—The owner of a city 
lot bounded on one side by a street which is located 
along ariveris not entitled,as a riparian proprietor, 
to land formed by accretions on the opposite side of 
the street.—ELLINGER V. MISSOURI PAc. Ry. Co., Mo., 20 
8. W. Rep. 800. 

103. SALE—Evidence.—On an action to recover a bal- 
ance under an oral contract of sale which de- 
fendant denies to be due, testimony as to the value of 
the subject-matter of the sale is admissible, as a cir- 
cumstance which the injury might consider in deter- 
mining which of the parties was entitled to belief.— 
BANGHART V. HYDE, Mich., 53 N. W. Rep. 915. 

104. SALE— Warranty. —It is competent for a pur- 
chaser to prove in an action to recover the purchase 
price of a chattel, that it was sold to him with a ver- 
bal warranty of quality, notwithstanding the existence 
of a subsequent written warranty, if the latter is void 
on the ground that it was procured by fraud.—C. AULT- 
MAN & CO. V. FALKUM, Minn., 53 N. W. Rep. 875. 

105. SALE OF BRICK IN KILN.—Where a vendee had 
bargained and paid for a quantity of “merchantable 
brick,” which brick were to be sorted from a kiln by 
the vendee, such a sale does not pass the title ofthe 
brick to the vendee;it being impossible to determine, 





before a segregation, not only what particular brick 
were sold, but what relative portions of the kiln were 
sold.—ANDERSON V. CRISP, Wash., 31 Pac. Rep. 638. 

106. SALE OF STOCK —Representations as to Value.— 
Where one represents to another, who knows nothing 
about the values of mining property, that as a matter 
of fact the stock of a certain company is worth a cer- 
tain price, and within a little time will be worth more, 
but that, as it is desired to enlist his services, he may 
have it for less, he has a right to rely on such repre- 
sentations“{MAXTED V. FOWLER, Mich., 53 N. W. Rep. 
921. 

107. SPECIFIC PERFORMANCE—Evidence.—R sued his 
parents to enforce specific performance of an oral 
agreement to convey to him certain land. The evidence 
showed that after the agreement, and before the suit, 
R entered into possession of the land, then worth about 
$300, and began to clear-and to improve it, and built a 
house thereon worth $600. His mother testified that he 
told her on two separate occasions that he wanted a 
deed before he built his house or cleared any of the 
land, to which she replied that he could go on and 
build, and that “it may be yours some time.” Com- 
plainant and his wife both testified that defendant 
agreed to convey the land: Held, that specific per- 
formance should be enforced.—RUSSELL Y¥. RUSSELL, 
Mich., 53 N. W. Rep. 920. 

108. SUMMONS—Service Outside the State.—The stat- 
ute does not authorize the personal service of a sum- 
mons outside of the State by any officer except the 
sheriff of the county where the service may be made. 
Service so made by a deputy sheriff is unauthorized 
and void.—KINCAID vy. FROG, Kan.,31 Pac. Rep. 704. 

109. TAXATION—Recovery of Tax Paid.—In Wisconsin 
a party cannot recover back a tax with which the 
property assessed was justly chargeable, where he 
neither alleges nor proves any defect or irregularity 
going to the validity of the assessment, and affecting 
the groundwork of the tax.—WIESMANN Vv. TOWN OF 
BRIGHTON, Wis., 53 N. W. Rep. 911. 

110. TAXATION—Review of Assessment.—3 How. St. § 
1170b8, relative to the correction of erroneous assess- 
ments provides that the board of review shall “meet 
at the office of the supervisor on the fourth Monday of 
May,” ete.: Held,that the provision as to time and 
place of meeting is mandatory, and, where a taxpayer 
appears, and is denied a hearing, it vitiates the tax 
against him.—TOWNSHIP OF CALEDONIA V. ROSE, Mich., 
53 N. W. Rep. 927. 

111, TENANCY IN COMMON—Replevin.—Even assum- 
ing that Rev. St. § 4257, which allows one cotenant to 
recover his share of personal property devisible in its 
nature as against other cotenants upon written de- 
mand, extends to recovery against a common bailee 
with whom the property has been deposited, no such 
recovery can be had unless upon demand shown.— 
GEORGE V. MCGOVERN, Wis., 53 N. W. Rep. 899. 


112. TrRIAL—Instructions—Credibility of Witness.—The 
court charged, in substance, that,if the jury should 
find that any of the witnesses had sworn falsely upon 
any material fact in the case, their testimony might be 
disregarded, unless they were corroborated by other 
reliable witnesses. . A general exception was taken to 
this statement: Held, that it was not sufficiently ex- 
plicit and pointed to call the attention of the court to 
the fact that it had omitted to state that before the 
testimony could be rejected the jury must find that the 
witness had knowingly or willfully sworn falsely.— 
DALLEMAND V. JANNEY, Minn., 53 N. W. Rep. 804. 

113. VENDOR AND PURCHASER —Defective Contract.— 
Where a contract for the sale of real estate isso de- 
fectively executed as not to beobligatory upon the 
owners thereof, who are nevertheless ready and will- 
ing and offer to ratify and fulfill the same, the vendee 
may be compelled by action to elect either to perform 
on his part, or abandon it and surrender the pos- 
session and all rights under it.—HUNT v. THWING, Minn., 
53 N. W. Rep. 870. 
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114. VENDOR AND VENDEE — Bona Fide Purchasers— 
Notice.—The fact that lands at the time of their sale 
are in the open and notorious possession of others 
than the vendor, and that the deed from the vendor 
purports to convey only the land of which the vendor’s 
ancestor died possessed in certain counties, without 
further description, is sufficient to put the vendee on 
inquiry, and prevent his protecting himself as anin 
nocent purchaser for value without notice.—VAN GUN- 
DEN V. VIRGINIA COAL AND TRONCO., U.S. C.-C. (Va.), 52 
Fed. Rep. 839. 

115. VENDOR AND VENDEE—Reservation.—A contract 
having been entered into fora conveyance of certain 
land “‘subject to mineral reservation made by St. Pau] 
& Duluth Railway Company,” and it appearing that the 
vendor's title was derived from that company by a 
conveyance containing certain defined reservations 
with respect to mineral lands, the contract is held to 
refer thereto for a definite description of the{reserva- 
tion to be made.—FARREL V. HOWARD, Minn., 53 .N. W, 
Rep. 801. 

116. WATER—Surface Water—Drainage.— Water flow- 
ing by natural means on lands assessed forthe con- 
truction of a public ditch may be conducted into such 
ditch by means of lateral aqueducts, but this right 
does not extend to lands not so assessed. Nor may 
one whose land has been assessed collect thereon by 
artificial means water from land not assessed 
and discharge such waters into a public ditch in such 
quantities as to cause an overflow and injury to adjoin- 
ing land.—YOUNG V. GENTIS, Ind., 32 N. E. Rep. 796. 

117. W1LL—Construction.—Testator left a remainder 
to be divided in equal shares, the income to be applied 
to the use of his children surviving him, during the 
life of each, severally, and onthe death of each child 
“to pay over the capital of the share of such child” to 
his or her descendants, and, if any should die without 
leaving descendants, “then to pay over the capital of 
such child’s share to his or her surviving brothers or 
sisters: Held, that the words “surviving brothers 
and sisters’’ do not include the children of a deceased 
child.—MULLARKY V. SULLIVAN, N. Y., 32 N. E. Rep. 762 

118. WILLS — Construction of Limitation.—A_ will 
divided testator’s real estate into four parts, and gave 
one part to each of four daughters, respectively, for 
her life,and at her death to her “lawful issue,’ and 
“for want orin default of such issue,” then to all of 
testator’s grandchildren then living. Toa fifth daugh- 
ter, who was excluded from any share in the realty, 
there was a bequest of a small sum of money. One 
of the four daughters died, leaving grandchildren 
and great grandchildren, but no children, her surviv- 
ing; but children of the fifth daughter were then liv- 
ing: Held, that the former took the remainder on the 
death of the life tenant, to the exclusion of the latter, 
since the word “issue” did not limit the devise to 
“children” of the life tenant.—SOPER V. BROWN, N. Y., 
32 N. E. Rep. 768. 

119. WILLS—Estate Conveyed.—A devise toa grand- 
daughter, “to have and to hold the same, to her and 
her children, heirs of her body, forever,’ passes 
an estate in fee tail, which Rev. St. 1845, p. 219, § 5, con- 
verts into an estate for life in the granddaughter, 
with remainder in fee to her children.—BONE v. TYR- 
RELL, Mo., 208. W. Rep. 796. 

120. WILLS — Income —Stock Dividends.—A will au- 
thorizing the trustees thereunder to sell any of the 
property, and directing them {to invest the proceeds 
“so asto be safe, and produce income,” and to pay 
the income to testator’s wife and children for their 
lives, remainder over, does not mean that the unpro- 
ductive real estate of testator shall be treated as con- 
verted as of the day of his death, so that only such 
portion of the purchase money would be principal as, 
with interest from testator’s death to the day of sale, 
would equal the entire amount realized and that the 
balance should be distributed as income, but the en- 
tire amount must be treated as principal. — HITE v. 
HITB, Ky., 20 S. W. Rep. 778. 





121. WILLS — Limitations.—A devise of land, to be 
held in trust for a son during life, and atthe son’s 
death to be conveyed in fee tosuch of his issue as 
might then be living, or, should he die without issue, 
then to descend in fee to such of the testator’s heirs at 
law as might then be living bound up the estate only 
during the son’s life, and was therefore not repugnant 
to Rev. St. §§ 2038, 2039, as suspending the power of 
alienation for a longer period than two lives in being. 
—SAXTON v. WEBBER, Wis., 53 N. W. Rep. 905. 


122. WILLS — Precatory Words.— A _ testator’s will, 
whereby all his property, with the exception of suf- 
ficient thereof to pay his debts and a few legacies, was 
devised to his wife absolutely, contained this clause: 
“itis my wish and desire that my wife continue to 
provide for the care, comfort, and education of J. M., 
now aged nearly five years, who has been raised as a 
member of my family since his infancy, and to make 
suitable provision for himin case of her death, pro- 
viding that he continue to be a dutiful child to her, 
and shows himself worthy of such consideration:” 
Held that, the condition being performed by J. M., 
the precatory words in the will were sufficient to 
charge the property therein devised with a trust in his 
favor.—MURPHY V. CARLIN, Mo., 208. W. Rep. 786. 





ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


ST. LOUIS COURT OF APPEALS. 

CRIMINAL PRACTICE—Information—Torturing Domes.- 
tic Animals.—An information for torturing domestic 
animals which charges the offense in the words of the 
statute, where the act specifically describes the offense, 
is sufficient; and as the prosecuting attorney acts 
upon his official oath it is unnecessary for him to verify 
the information. Affirmed.—STATE V. HALEY. 

Equity — Rescission — Misrepresentation. — Where, 
through the mistake of the scrivenera mistake was 
made inthe description of the property conveyed by 
certain deeds, and suit was brought forthe reforma- 
tion of the deeds in that respect, and the answer admits 
the contract but states that the defendant was induced 
to buy by misrepresentation and asks for a rescission 
and cancellation of the contract, held, that in order to 
obtain the relief prayed the defendant must show by 
preponderance of evidence that misrepresentations 
were made by the plaintiff and that they formed a 
material inducement to the bargain. Affirmed.—TOLER 
v. MCCABE. 

EVIDENCE—Competency of Witnesses.—In an action 
against a railroad company for the killing of stock, 
where plaintiff's witnesses were interrogated as to the 
value of the stock killed, which questions were ob- 
jected to as incompetent, held that objection cannot 
be made on appellate court that witness had not quali- 
fied to speak in the subject. Affirmed.—YOUNG v., Ry. 

INDICTMENT OF PHYSICIAN — R. S. 1889, Sec. 4624.—On 
objection to the sufficiency of an indictment ofa 
physician the statute, the objections being that indict- 
ment charged no offense, that it failed to charge that 
defendant was a registered physician and was engaged 
in the practice of his profession in the county and that 
it failed to show that the prescription was in legal 
form, held that, under the statute defendant was liable 
ifa registered physician or only a pretended physi- 
cian, nor was it necessary to set out the prescription 
in haec verba. The indictment, being sufficiently defi- 
nite to appraise defendantof the offense of which he 
stands charged, is suffieient inlaw. Reversed.—STATE 
v. ANTHONY. 

JURISDICTION — Appellate Court.—The constitu 
tionality of an act of the legislature approved March 
8lst, 1887 “‘An act to establish the responsibility of rail 
road corporations etc. for damages by fire communi 
cated by locomotive engines” R. S. 1889 sec. 2615, being 
raised by the defendant, appellant, at every stage of 
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the proceedings, held upon motion of appellant to 
transfer cause to supreme court, as the right to try the 
case upon appeal is exclusively vested in the supreme 
court, that, the appellate court is constrained to sus 
tain the motion of appellant. Cause ordered trans- 
ferred to the supreme court,—ADAMS V. Ry. 

MECHANIC’sS LIEN — Variance between Petition and 
Lien Papers—R. S. Sec. 6741.—In an action to establish a 
mechanic’s lien where the petition states that the con 
tract, by virtue of which the work, for which the lien 
is claimed, was done, was made with the agent or 
trustee of the defendant and the lien paper states that 
it was made with the defendant, held that there is no 
variance between them as both allege a contract with 
the defendant. Reversed.—MACKLER V. Ry. 

NEGLIGENCE—Mutual Benefit Association—Liability 
for Act of Agent.—In a suit against the Merchants’ Ex- 
change of St. Louis, a corporation, the purpose of 
which, as stated in the articles of association, is to 
advance and promote the commercial and manufactur- 
ing interests of the city of St. Louis; to establish ana 
maintain uniformity in the commercial usages of the 
city; to acquire, preserve and dissiminate valuable 
vusiness information etc. etc., by one of its members 
for the negligent failure of an auctioneer employed by 
the corporation to conduct the sales at its call board to 
register a sale made by that rember to another mem- 
ber of the exchange, in consequence of which plaint- 
iff could not, under the rules of the exchange, hold that 
member to the contract of sale, it was held, the de- 
fendant corporation being in the nature of a mutual 
benefit association, the doctrine of respondeat superior 
did not apply and that in the absence of negligence on 
the part of the corporation in selecting a competent 
and careful man, for the position of auctioneer, the 
plaintiff could not recover. Reversed.—WARREN Vv. 
MERCHANTS EXCHANGE OF ST. LOUIS. 

PRACTICE—Motion to Vacate Judgment.—Upon mo- 
tion of defendant to vacate judgment, before the close 
of the term at which said judgment was rendered but 
more than four days after trial, which motion the court 
overruled and from which ruling the defendant ap- 
peals: Held that, the appellate court, even where the 
motion to vacate is filed in time, will not interfere un- 
less the judgment is erroneous upon the record, or the 
discretion of the trial court has been oppressively ex- 
ercised against the complaining party. Aftirmed.— 
ANDERSON V. PERKINS. 


KANSAS CITY COURT OF APPEALS, 

AMENDMENTS—Jurymen Impeaching their Verdict.— 
A mere formal amendment may be allowed at any stage 
of acase. Such matters rest upon the discretion of the 
trial court and an appellate court cannot interfere, 
unless that discretion plainly appears from the record 
to have been unsoundly or oppressively exercised. 
And the defendants, by answering the amended peti- 
tion and proceeding with the trial, waived any objec- 
tion they had interposed to the amendment. Courts will 
not receive the affidavits of jurymen to show mistakes 
or errors of the jurors in respect to the merits, or that 
they mistook the effect of their verdict, or intended 
something different.—STATE v. GAGE BROs. & Co. 

ATTORNEY AND CLIENT—Confidential Communica- 
tions.—A memorandum made by defendant’s attorney 
when plaintiffs and defendant were together adjusting 
and settling their mutual accounts, was not a profes- 
sional confidential communication between attorney 
and client, and therefore not privileged.—DEUSER Vv. 
HAMILTON. 

City ORDINANCES.—A municipal ordinance, which 
subjects certain classes to certain police regulations, 
leaving other classes not subject to its provisions, is 
valid. Itisonly necessary that the classification be 
well defined and based upon some reasonable distine- 
tion. Ifthe members of each class are then treated 
alike, the ordinance is unobjectionable.—KANSAS CITY 
v. SUTTON. 





CONSTITUTIONAL LAW—Appeals.—An appeal may be 
taken from an order of court granting a new trialina 
suit instituted before, but tried after, the act of 1891, 
Sess. Acts, 1891, page 70, took effect. That act is remedial 
in its scope and character, and, as applied in this case, 
does not operate retrospectively. It neither takes 
away avested right nor impairs the obligation ofa 
contract.—LOVELL Vv. DAVIS. 

CONTRACT—Interpretation of.—In a suit on an instru- 
ment acknowledging indebtedness for commissionsand 
setting out that the same was “to be paid on Sept. 21st, 
1890, when balance of the purchase money is paid, 
amount due $5,000: Held, the debt to plaintiff became 
due as soon after Sept. 2ist, 1890, as defendant could 
collect said $5,000 by the use ofreasonable diligence, 
and no voluntary act of the defendant whether by 
omission or commission, without consent of plaintiff, 
could work to his prejudice.—WEBSTER V. MEYERS. 

CONTRACT—Practice.—Neither sickness nor the mere 
fact of being subpa@ned in court will justify the breach 
of a contract. A party in default cannot defeat the 
contract by rescission. When defendant demurs to 
the evidence, and thereafter, on its being refused, in- 
troduces testimony in his own behalf, he waives the 
benefits of his demurrer and cannot afterwards be 
heard to complain of the refusal.—FELIX V. BERINGTON. 

ConrrRACT—Validity.—The promissory note of a mar. 
ried woman, signed in Missouri, but delivered in Kan- 
sas, is to be regarded asa Kansas contract, and its 
validity isto be determined by the lex loci contractus. 
Such acontract being validin Kansas, it will be en- 
forced in Missouri, even though had it been made in 
the lex fori, it would be null and void.—THE PHdNIXx 
MUTUAL LIFE INS. CO. Vv. SIMON, 

CORPORATIONS—Dissolution of.—The omission, by a 
corporation, to comply with the requirements of Sec- 
2664, R. S. 1889, ipso facto operates to extinguish its cor- 
porate existence, and to invest the president and di- 
rectors thereof, as trustees, with the powers enumer- 
uted in Sec. 2113, and service upon one of them, as 
managing officer of the corporation, cannot give the 
court jurisdiction of the person ofthe dead corpora 
tion. The trustees, as such, can sue and be sued,— 
Forp v. K. C. & I. SHORT LINE Ry. Co. 

CRIMINAL LAW—Indictment.—When an exception is 
contained inthe statute defining an offense, and con- 
stitutes a part of the description of the offense sought 
to be charged, the indictment must negative the ex- 
ception. An indictment based upon Sec. 3900, R. 8. 1889, 
is bad, unless it negatives the consent of the person in 
charge, as well as the consent of the owner, of the en- 
closure. The statute does not contemplate that the 
enclosure be made by a lawful fence.—STATE OF MO. V. 
SPARROW. 

CRIMINAL LAW—Information.—In a prosecution for 
violation of the Druggist Law, Chap. 58, R. S. 1889, held, 
a druggist, subject to prosecution under that act, is 
one who is registered as such, and an information 
based on that act is bad if it fails to charge defendant 
with being a druggist, and the offense must be charged 
substantially as set outin the act.—STATE OF MO. Vv. 
BASSETT. 

Equity — Priority — Subrogation.—‘A”’ gave a mort- 
gage on land, to secure purchase money, to “B”’, and a 
second mortgage on same, to secure a debt, to plaintiff. 
The land was sold under first mortgage and bought by 
“X”, a son of mortgagor, who paid nothing on his pur- 
chase, but conveyed land, without consideration, to 
“A”, the mortgagor, who thereupon negotiated a loan 
on the land from the Loan & Trust Co. one of the de- 
fendants. The company, out of the money so loaned, 
paid to the first mortgagee, the amount of the bid 
made by “X” forthe land: Held that, under the facts 


in this case, it would be inequitable to permit plaint- 
iff’s mortgage to become a first lien, and that the Loan 
& Trust Co. is entitled to be subrogated tothe rights 
of “B”’, the first mortgagee, to the extent of the amount 
advanced by it in payment of the bid made by “‘X” at 
the foreclosure sale,—MOORE V. LINDSEY. 
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